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ATOMIC POWER: THE QUEST FOR A PROGRAM 
David F. Cavers* 
I. INTRODUCTION 


In the first book to be devoted to the first law regulating atomic 
energy, the authors, James R. Newman and Byron S. Miller, char- 
acterized the regime which the McMahon Act had created as “an 
island of socialism.” * The Government monopoly that had been 
complete in the wartime administration of the atomic program by the 
Manhattan District was to be continued with little relaxation. The 
actual operation of the many facilities could, if the new Commission 
so elected, still be entrusted to the large industrial corporations that 
had run the atomic plants for the Army Engineers. The Commission 
did so elect, and the island was preserved under an uneasy combina- 
tion of governmental direction and private management. 

Eight years after the McMahon Act had been adopted, the new 
Atomic Energy Act of 1954 was placed on the statute books.” Its 
passage reflected a growing conviction in industry and in the Con- 
gress that the time had come to find a larger place for private enter- 
prise in atomic development. A few months after the law’s enact- 
ment, an economist, Walter Adams, writing in the Columbia Law 
Review, characterized the action as “a milestone in governmental 
abdication from the public domain.” * 

Any expectation that the people might benefit from private opera- 
tion was destroyed, Professor Adams declared, by the failure of 


* Fessenden Professor of Law, Harvard Law School. 

1 NEWMAN & MILLER, THE CoNnTROL oF ATOMIC Enercy 4 (1948). 

2 Act of Aug. 30, 1954, 68 Stat. 919, 42 U.S.C. §§ 2011-81 (Supp. IV, yt. (herein- 
after cited as Atomic Energy Act, official section numbers only being sed). For 
berg Act (Atomic Energy Act of 1946), see 60 Stat. 755, 42 Us S. C. §$ 1801- 

3 Adams, Atomic Energy: The Congressional Abandonment of Competition, 55 
Cotum. L. Rev. 158, 178 (1955). 
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Congress to lay “the foundation for a genuinely competitive in- 
dustry.” * In particular, the patent provisions had failed to check the 
dangers of monopoly, and the lack of yardstick control through the 
public development of atomically generated electric power left the 
consuming public safeguarded only by public utility commission 
regulation of the sort already proved “ineffectual, debilitating, and 
unviable.” ° The taxpayer, having been relieved of his $12 billion 
equity in atomic industry, would find himself exposed to private 
monopoly by “unwise, man-made, discriminatory, privilege-creating 
legislation which throttles competition and restricts opportunity.” ° 

A year later this jeremiad was questioned by a legal scholar, John 
Gorham Palfrey,’ who found the alternatives far less sharply de- 
lineated than had Professor Adams. Yet the new commentator was 
anxious. In concluding a perceptive depiction of the factors opera- 
tive in Congress and the Atomic Energy Commission in enacting 
and administering the new law, Professor Palfrey observed that the 
question it posed was whether “competition, promotion, and regula- 
tion . . . in the congressional scheme of control, will operate effec- 
tively side by side.” * He saw the Commission “constantly buffeted 
by conflicting considerations” as it sought to carry out its multiple 
role and noted the risk that the law’s administration might “become 
a mélange of confused and contradictory private and public pur- 
poses.” 

The 1954 Act, in creating a new relationship of government and 
industry that could not be aptly labeled, represented, as Professor 
Palfrey saw it, “the culmination of the blurring process that has been 
taking place . . . between private and public areas of our economy.” ® 
The Government is “undertaking to create, regulate and assist proc- 
esses of private enterprise which have flourished in the past because 
they were self-created, self-regulated, and unassisted. Acting as 
partner, employer, promoter, rival and policeman, the Government 
is endeavoring to create a new relationship with industry.” * 


Since the architects of the 1954 Act had to create a framework 


4 Ibid. 
5 Ibid. 
6 Id. at 179. 


7 Palfrey, Atomic Energy: A New Experiment in Government-Industry Relations, 
56 Cotum. L. Rev. 367 (1956). 


8 Id. at 390. 
9 Ibid. 
10 bid. 
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for atomic industry before the industry could come into being—a 
task itself without precedent—they had no complex of going con- 
cerns, no functioning markets, on which to impose a scheme of con- 
trol. They could not draw on experience to learn how the new 
industry could best achieve its place in the economy, to find how 
much it would have to be encouraged and sustained by Government, 
how much it would have to be held in check. As a consequence, the 
Congress did not provide the AEC with an integrated set of affirma- 
tive policies to guide it in bringing atomic power into existence.” 
Instead the Congress, while preserving the federal government’s 
monopoly over special nuclear materials and giving the AEC a 
close check on entry into the industry using them, equipped the Com- 
mission with a number of broad powers and then hedged those round 
with limitations that reflected certain cherished but not wholly con- 
sistent Congressional policies.’* 


The point of departure for the Joint Committee on Atomic Energy 
was, as it declared in reporting the bill that became the 1954 Act, 
its “firmly held conviction that increased private participation in 
atomic power development, under the terms stipulated in this pro- 
posed legislation, will measurably accelerate our progress. . . .” 
However, it recognized that “the efforts of free enterprise, using 
its own resources and moneys, are [not] by themselves adequate to 
achieve the speediest possible attack on the goal of peacetime 
power.” * In the spirit of the day and of the Administration, the Joint 
Committee declared that “teamwork between government and in- 
dustry—teamwork of the type encouraged by these amendments—is 
the key to optimum progress, efficiency and economy in this area 
of atomic endeavor.” ** 

It is now nearly five years since those words were written and 
three years since Professor Palfrey took note of the manifold roles 
into which the teammates were being cast. This is a short span 
in history but long enough for the optimism of 1954 to have been 


11 The Atomic Energy Act, § 3, lists six “programs” but these really constitute 
a list of objectives, without guidance for their attainment. 

12 Thus, to the satisfaction of the opponents of public power, the act, § 44, forbade 
AEC generation of power for commercial purposes; on the other hand, the champions 
of public power secured the controversial “preference clause” in $$ 44 and 182(c) 
(now § 182(d)). See p. 432, infra. 

18 Joint COMMITTEE ON ATOMIC ENERGY, REPORT TO ACCOMPANY H.R. 9757, AMEND- 
ING THE AToMic ENercy Act oF 1946, as AMENDED, H.R. Rep. No. 2181, (S. Rep. No. 
1699, 83d Cong., 2d Sess. 9 (1954) (The Committee is hereinafter cited as JCAE). 
14 Tbid. 
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dimmed as nature proved far less tractable than had then been as- 
sumed. Yet, if there have been disappointments, there have also 
been achievements. A great deal of skill, ingenuity, and determina- 
tion has made possible a progress that would have seemed remarkable 
but for the extravagance of our expectations. Moreover, the dif- 
ficulties that have beset the scientists and engineers have been paral- 
leled by problems that have perplexed the policy-makers. 

In consequence, no clear institutional pattern has as yet been set 
for the development of atomic power. Team-play is still relied upon 
but not without misgivings. Though it may still be too early to 
tell how much substance, if any, there was to Professor Adams’ 
charges, subsequent events have clearly given point to Professor 
Palfrey’s fears. It has not proved easy to convert the island of 
socialism into a thriving mixed-economy enclave set in the midst of 
our private enterprise system. 

Efforts to formulate and implement policies to this end may well 
continue for a decade. However, mounting pressures for greater 
progress in the quest for an atomic power program appear to be 
bringing us major policy decisions. Accordingly, after providing 
such background as seems necessary to appreciate the problems of 
policy now facing the AEC, the Congress (particularly the Joint 
Committee), and the atomic industries, I shall seek to indicate the 
major policy alternatives that appear to be open and to note some 
of the considerations with respect to each that may affect decision. 
Finally, I shall describe briefly the significant new elements that 
Euratom, that international personality representing six European 
nations, has introduced into the already complex task of organizing 
effective cooperation. 

Typical of the mounting demands on both the AEC and the Con- 
gress are the views of a group of reactor experts convened in Novem- 
ber 1957 in a seminar on atomic power problems by the Joint Com- 
mittee on Atomic Energy.” The first three points in a summary 
of the experts’ views were the following: 


1. There is today no clear-cut Government program with regard 
to atomic power development. We need clear-cut national objec- 


15 The Subcommittee on Research and Development of the JCAE held two one-day 
seminars in November 1957 with reactor experts and manufacturers respectively. 
Atomic INnp. Rep., NEws AND ANALYsIs 3:379 (1957). AEC officials were not invited. 
The participants’ names were not released. Early in December 1957 the AEC con- 
ferred with groups representing the electric utilities, research reactor operators, 
reactor equipment manufacturers, and reactor fuel processors. Id. at 3:395. 















ATOMIC POWER: THE QUEST FOR A PROGRAM 431 






tives, both with respect to domestic and international development. 

2. The AEC power demonstration program, as it now exists, is 
not by itself proving adequate for the work that has to be done. 
Additional funds and efforts will be required if we are to develop 
nuclear power technology at a rate sufficient to meet the needs of 
national and international policies. 

3. Private industry alone cannot carry the full load in develop- 
ing and constructing reactors. More Government support and 
money is necessary."® 






























In the year and more that has passed since the experts spoke, the 
problems they pointed to have not been resolved. Their statement 
can still serve as prologue to this report. 


Il. 


The present predicament of atomic power can be better under- 
stood in the light of the AEC’s situation when the Atomic Energy 
Act was adopted in August 1954."7 Since 1951, largely on industry 
initiative, the feasibility of using nuclear fission to generate electric 
power had been examined by a number of “study groups.” ** The 
groups, which combined electric utility companies with industrial 
equipment and chemical concerns, were given access to classified 
data. They had grown increasingly optimistic, as their work pro- 
gressed, that atomic electric power at costs competitive with con- 
ventional methods would soon be within reach. 

Even before consideration of amendatory legislation had begun, the 
AEC embarked on its Experimental Power Reactor Program” to test 


Tue BEecINnNINGs OF THE AEC’s Power ProcRaM 









16 AEC Authorizing Legislation, Hearings before the Subcommittee on Legislation 
of the JCAE, 85th Cong., 2d Sess. 206 (1958) (hereinafter cited as Authorization 
Hearings (1958) ). For the full texts of the summaries of the experts’ and the manu- 
facturers’ seminars, see Development, Growth, and State of the Atomic Energy In- 
dustry, Hearings before the JCAE, 85th Cong., 2d Sess. App. 1, 583-84 (1958). 

The Atomic Energy Act, § 202, requires hearings on the “development, growth, 
and state of the atomic energy industry” during the first 60 days of each session of 
Congress. These are now known as the “Statutory” or “$ 202 Hearings.” The latter 
designation will be used in citing them here. 

17 The President, on Feb. 17, 1954, proposed liberalizing the 1946 act with respect 
to international cooperation, restricted data, and broadened industrial participation. 
H.R. Doc. No. 328, 83d Cong., 2d Sess. (1954). The AEC submitted drafts of bills 
to amend the existing law at a number of points. See H.R. Rep. No. 2181, supra note 
13 (separate views of Reps. Holifield and Price). These were expanded into the 
1954 act by the JCAE. 

18 For the origin and rapid expansion of the “study group” program, see Northrop, 
The Changing Role of the Atomic Energy Commission in Atomic Power Development, 
21 _ & Contemp. Pros. 14, 18 (1956); AEC, Nuctear Power Reacrors 1-5 
(1955). 

19 For its initiation, see Northrop, supra note 18, at 20. See also Report oF THE 
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out the five reactor concepts thought most promising.” Of the five, 
four reactors were experimental in scale and purpose, three to be built 
by the “National Laboratories” at Argonne and Oak Ridge, and the 
fourth, by North American Aviation. The fifth, based on the pres- 
surized water reactor concept used in Admiral Rickover’s “Nautilus” 
project, called for a full-scale 60,000 kw electric plant, large enough 
to supply a medium-sized city. The entire electric utility industry 
was invited to submit proposals for it. The award went to the Du- 
quesne Power Co. which offered to build a generating plant next to 
a pressurized water reactor to be built and owned by the AEC, to 
operate the reactor for the Government’s account, to buy steam 
from the reactor at a rate equivalent to 8 mills per kw, and to pay the 
Government $5,000,000 for this privilege." 

The Duquesne arrangement preceded the 1954 Act, but, in most 
respects, was consistent with the new law. Section 44 of the Atomic 
Energy Act denied the AEC authority to “engage in the sale or dis- 
tribution of energy for commercial use” but excepted energy pro- 
duced by the AEC “incident to the operation of research and de- 
velopment facilities.” Section 31 gave the AEC authority to build 
and own large power reactors to demonstrate their “practical value,” 
even though they produced power in commercial quantities. How- 
ever, if the AEC held title to the reactor, section 44 required it either 
to transfer the energy produced to a Government user or, in selling 
it, to give “preference and priority to public bodies and coopera- 
tives.” The latter requirement, which Duquesne escaped, is an ex- 
ample of the “preference clause” in federal power legislation which 
the “investor-owned” electric power industry has long been fight- 
ing.” This preference clause effectively barred the AEC’s exclusive 
use of the Duquesne pattern. AEC reactors would be accepted by 
private companies only in areas where public power districts and 
cooperatives did not exist.” 


SUBCOMMITTEE ON RESEARCH AND DEVELOPMENT TO THE JCAE ON THE FIVE-YEAR 
Power REACTOR DEVELOPMENT PROGRAM, 83d Cong., 2d Sess. (1954). This was the 
program’s original name. 

20 Id. at 6-14. Eighty concepts were considered. 

21 AEC Release No. 526, March 14, 1954. Nine proposals were submitted. 

22 See, e.g., a debate between a lawyer for the rural cooperatives and the Managing 
Director of the Edison Electric Institute: Potamkin, The Preference Clause is Fair— 
and Necessary, 18 Mont. L. Rev. 3 (1956); Vennard, The Preference Clause is 
Discriminatory, id. at 17. See, in opposition to the clause, testimony by the Chairman 
of the Atomic Power Committee of the Edison Electric Institute, Mr. E. L. Lindseth, 
President of Cleveland Electric Illuminating Co., § 202 Hearings, supra note 16, at 
375 (1958). 

23 Senator Pastore of Rhode Island, a member of the Joint Committee, successfully 
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The preference clause did not apply to atomic power plants built 
with private capital. Moreover, though section 169 of the Act, 
captioned “No subsidy,” forbade the AEC to give funds for “the 
construction or operation” of the utilization facilities it licensed, the 
AEC had inducements to offer that reduced the high cost of entry 
into the atomic market. Thus section 169 itself went on to provide: 
“except under contract or other arrangement entered into pursuant to 
section 31.” Section 31 authorized the AEC not only to build demon- 
stration reactors but also to “make arrangements (including contracts 
.. +) for the conduct of research and development activities relating 
to .. . the demonstration of the practical value of” power reactors. 
In other words, AEC could contract to pay reactor-building utilities 
for research entailed in designing and building their own atomic 
plants.** Moreover, section 33 of the Act allowed the AEC to carry 
on research of the sort permitted under section 31 “for other persons,” 
making “such charges as in its discretion may be desirable.” 
AEC could elect to make no charges. Finally, the act in section 53(c) 
gave the AEC discretion whether to impose a charge for the use of 
“special nuclear materials” (nuclear fuels to which the Government 
alone holds title).?* Waiver of the use charge—now fixed administra- 
tively at the low level of 4% per annum—afforded a third way for 
the AEC, without violating the ban on subsidy, to give aid to the 
pioneering utility. 

Thus equipped, the AEC, early in 1955, created its Power Demon- 
stration Reactor Program (PDRP) and invited industry to take part. 
The first two invitations were extended in 1955; the third in 


championed—with an eye to his state’s situation—an extension of the preference in 
§ 44 to “privately-owned utilities” in “high-cost areas not being served by public 


> 


bodies or cooperatives.” Over whom are they to be preferred? 


24 This construction of § 169 was sharply but unsuccessfully challenged by Rep. 
W. Sterling Cole, co-author of the act. He claimed that the exception applied only 
to contracts with licensees after their facilities were constructed. See § 202 Hearings, 
pt. 1, at 155-64, 165-80 (1955). The issue is discussed in MarKs & TROWBRIDGE, 
FRAMEWORK FoR ATomic INpustry 49 (1955), and Palfrey, supra note 7, at 388-90. 
The AEC has refrained from making grants for construction on developmental reactors 
though § 169 gives literal support to such action. See Morrisson, Federal Support of 
Domestic Atomic Power—the Policy Issues, 12 Vanp. L. Rev. 195 (1958). 


25 Title to all special nuclear materials is vested in the United States by the 
Atomic Energy Act, § 52. These materials are defined by the act, § 11(y), as 
plutonium and uranium enriched in the isotope 233 or 235. Natural uranium and 
thorium, which also are used as nuclear fuels, are “source materials” (§ 11 (x)) 
until artificially enriched. 


26 Round 1 was begun on Jan. 10, 1955. AEC Release No. 589, CCH Atom. 
Enercy L, Rep. 4 3021. The AEC’s criteria for accepting proposals were: (1) 
probable contribution toward competitive atomic power; (2) cost to AEC in money 
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1957.7" For the first and third rounds, the AEC offered all three of 
the inducements noted above: contracts with AEC for research to 
be done by the companies; AEC agreements to do research for the 
companies; and a five-year waiver of the 4% use charge for fuel. 

In the second invitation, the AEC specified that the power reactors 
to qualify should be small in scale (5,000 to 40,000 kw). These 
offered no prospect of generating electricity economically, so the 
AEC reverted to the Duquesne pattern. It undertook to pay for the 
reactor and, to by-pass section 169, to take ttle to it. Since this 
brought the preference clause into play, all seven responses to the 
second-round invitation came from public bodies and cooperatives.** 

Through the PDRP, the AEC brought a market for power reactors 
into existence. Moreover, its initiative led two great utility corpora- 
tions, Consolidated Edison of New York and Commonwealth Edison 
of Chicago, to undertake to build reactors without AEC aid,” an 
example followed more recently by a third utility giant, Pacific 
Gas & Electric.*° Today, the Duquesne reactor at Shippingport, Pa., 
is in operation, as are a number of small-scale experimental reactors. 
The three “independents” have two reactors under construction and 
one in the planning stage. The PDRP has two first-round reactors 
being built and a third in research and development; three second- 
round reactors in research and development; and three third-round 
invitees at various stages of preliminary planning, and a new pro- 
posal under AEC consideration. What justification is there still for 
the pessimistic tenor of the reactor experts’ 1957 report? Why should 
there be calls for “more Government money and support?” 


Ill. THe Hicu Cost or TEAMWORK 


To understand the basis for the pessimism and concern voiced by 
the reactor experts in November 1957 one must go behind a listing 
of reactors to the industry’s experience in building reactors designed 
to demonstrate commercial power. 


and materials; (3) risk assumed by proposers; (4) their competence and responsi- 
bility; (5) assurances against abandonment. 

Round 2 was begun on Sept. 21, 1955. AEC Release No. 695, CCH Atom. ENERGY 
L. Rep. 4 3022. The criteria included a preference for fuel enrichments below 10%. 

27 Round 3 was begun on Jan. 7, 1957. AEC Release No. 953, CCH Atom. ENERGY 
L. Rep. The criteria were much the same as for Round 1. 

28 AEC 20TH SEMIANN. Rep. 40 (1956). 

29 The Commonwealth Edison proposal was originally made in response to the first- 
round invitation. AEC Release No. 620, April 7, 1955, and No. 674, Aug. 8, 1955. 

30 Pacific Gas & Electric, which has been purchasing power from General Electric’s 
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The one large land-based reactor in operation, Duquesne’s reactor 
at Shippingport, though functioning satisfactorily, clearly belongs 
to the pioneering stage of power reactors. Amid fields of high-grade, 
low-cost coal, it furnishes steam to the generator turbine at such 
a low temperature that, even if the steam were cheap, the plant 
would be inefficient. But the steam is not cheap. Late in 1955, 
Admiral Rickover remarked that, with the first “core” (i.e., the 
part of the reactor containing the fissioning fuel), the electricity 
would cost about 52 mills per kwh, and this cost has probably been 
exceeded.** (Duquesne, it will be recalled, pays 8 mills per kwh 
for the steam.) Subsequent cores will bring the cost down but not 
even close to a competitive level. Originally estimated to cost $37,- 
750,000, the reactor’s cost rose to $55,000,000 (of which Duquesne 
contributed $5,000,000 and the manufacturer, Westinghouse, $500,- 
000). The increased costs were not confined to the reactor; the turbine 
gcnerator’s cost rose from an estimated $10,000,000 to $17,500,000, 
making a total cost for the 60,000 kw plant of $72,500,000, or over 
$1,200 per kw. The average capital cost per kw for thermal electric 
generating plants using fossil fuel is about $165. 

However, Shippingport will contribute useful experience in the 
operation of a large reactor as a part of an electric system. It also 
has had prestige value for the nation; an attempt to begin with an 
economical, efficient reactor using enriched uranium as fuel might 
have put the first American power reactor years behind Britain’s 
Calder Hall, which embodies a simpler concept using natural uranium 
and which went on steam on October 17, 1956.*” 

Of the four large-scale reactors under construction, two are being 
built by first-round invitees: the Yankee Atomic Electric Co., with 
a 134,000 kw pressurized water reactor supplying eleven New Eng- 
land utilities, and the Power Reactor Development Co. (PRDC) 
with a 100,000 kw “fast breeder” reactor** which, if it succeeds in 







































successful 5,000 kw experimental boiling water reactor at Vallecitos, Calif., has 
contracted with General Electric for a 60,000 kw reactor at Eureka, Calif. § 202 
Hearings 6-8, 608-15 (1958). 

81 See AEC Press Seminar on Civilian Power Reactor Development, 37-38 (Dec. 
6, 1955). Admiral Rickover’s estimates per kwh placed fixed charges at 15 mills, 
fuel charge, 39 mills, and operating cost, 3 mills, for a total of 57 mills, less a credit 
of 5 mills for plutonium. Total cost of reactor and generating plant was then assumed 
to be $45,000,000; the experienced cost was $72,500,000. The second core was 
estimated at 39 mills per kwh if plant generating capacity could be raised to 90,000 
kw. For the third core—about 10 years away—a 15 mills cost was projected. 

32 London Times, Oct. 18, 1956, p. 10, col. 2. 


33 A “fast breeder” is a type of reactor designed to create more fissionable material 
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obtaining an AEC license to operate,** will sell its steam to Detroit 
Edison, the leader of the group of electric utility and industrial cor- 
porations which fathered PRDC as a non-profit educational enter- 
prise. Both these undertakings and at least one of the two reactors 
which have sought no Government aid have encountered costs far 
above their original estimates. Data are available for three of these:*° 


Yankee Atomic Electric Co. (000 omitted) 
Original Early 1958 
estimated cost estimated cost 
Reactor $16,765 $38,413 
Fuel fabrication — 3,600 
Land, bldgs., etc. 2,275 4,084 
Electric generators 13,880 11,420 


Total $32,920 $57,517 
(AEC is paying $5,000,000 additional in R & D costs.) 
Power Reactor Development Co. 


Nuclear facilities $37,800 $37,020 
(including fuel fabrication) 

Non-nuclear facilities 10,700 14,061 

Research and development — 16,064 


Total $48,500 $67,145 


by transmuting atoms in “fertile” material (natural uranium or thorium) than it 
consumes by fission in the process. The term “fast” refers to the speed of neutrons 
released by fission in the reactor core and not slowed down by a moderator (¢.g., 
graphite) as is used in the more familiar thermal reactors. A fast breeder reactor 
using natural uranium as the fertile material (as does the PRDC reactor) will produce 
substantial amounts of Pu-239 as well as heat for power. 


34 The AEC issued a conditional permit for the construction of the PRDC reactor 
after some questions had been raised as to its safety by the Advisory Committee on 
‘Reactor Safety. On Aug. 31, 1956, the UAW and other unions, intervening on 
behalf of members in the Detroit area, challenged the validity of the AEC’s actions. 
After lengthy hearings, the record was closed and certified to the AEC on Nov. 18, 
1957, which, over a year later, issued its “Opinion and Initial Decision,” Commrs. 
Floberg, Graham, and Vance only participating. The decision, to which 35 excep- 
tions have been filed, Atomic INp. Rep., News AND ANALysIs 5:20 (1956), affirms 
the original order but amends it to provide both for extensive reports on safety at 
3-month intervals and on financial matters at 6-month intervals and also for re- 
opening the proceeding at any time prior to the issuance of an operating license. In 
re Power Reactor Development Co., AEC Docket No. F-16 (Dec. 10, 1958), Atomic 
Inv. Rep., News AND ANALysis 54:73 (1958). See generally, Adams, Regulation of 
Health and Safety in Private Atomic Energy Activities: A Problem in Federal-State 
Relationships, 27 Geo. Wasa. L. Rev. 163 (1958). 


35 The data are drawn from an undated AEC statement to the JCAE submitted 
after the § 202 Hearings closed, § 202 Hearings 571-77 (1958), supplemented by a 
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(AEC may pay up to $4,450,000 additional in R & D costs.**) 
Consolidated Edison Co. of N.Y. 


Original estimated cost: $55,000 
Early 1958 estimated cost: 90,000 


The Commonwealth Edison reactor is being built on a fixed price 
contract with the General Electric Co., the price being $45,000,000. 
Current cost estimates are not available although, with one quarter 
of construction and 80% of design complete, Mr. F. K. McCune, 
Vice-President of G.E.’s. Atomic Products Division, testified early 
in 1958, that “our 1955 cost estimates, which included factors for 
contingencies and for escalation of labor and material costs, are still 
holding up.” ** This 180,000 kw boiling water reactor plant is ex- 
pected to cost Commonwealth $51,000,000. As Willis Gale, Chair- 
man of Commonwealth, in writing to the Committee at the same time, 
noted: “Neither does this take into account the probability that 
General Electric’s cost of the plant will considerably exceed the 
$45 million contract price.” ** 


The third invitee in the PDRP’s first round was the Consumers 
Public Power District of Nebraska, the instrumentality by which 
most of Nebraska’s electric power is generated. A 75,000 kw sodium 
graphite reactor was projected, with initial low-power operations 
planned for 1959. The Consumer’s story is only partly revealed by 
the following data:*° 


table presenting the appropriations requested for the cooperative demonstration pro- 
gram for FY 1959. Authorization Hearings 393 (1958). These were later authorized, 
Pub. L. No. 85-590, 85th Cong., 2d Sess. § 109 (1958). Data supplied the JCAE 
by the AEC in February 1959 show the Yankee and PRDC estimates unchanged and 
Consolidated’s up by $10,000,000. See 6 Forum Memo 33 (March, 1959). 


36 The original arrangement with PRDC called for an AEC contribution of the 
amount stated. However, the pending challenge to the PRDC construction permit, 
supra note 34, led the Congress to refuse to appropriate funds earmarked for PRDC 
work in FY 1958, but to appropriate $1,500,000 for research on fast breeder reactors. 
Pub. L. No. 85-162, 85th Cong. Ist Sess. § 111 (a) (3) (1957). For the FY 1959 
appropriation on the same basis, see Pub. L. No. 85-590, supra note 35, at § 109. 

87 § 202 Hearings 430 (1958). 

38 Jd. at 524. 


39 For the original estimated cost, see AEC statement, supra note 35, at 573. The 
August 1958 estimated cost combines the 1958 appropriation requested for Consumers, 
Authorization Hearings, App. 1, at 393 (1958), with Consumers’ contributions as 
shown in the AEC statement, supra, note 35, at 574. For the Congressional com- 
promise which led to the present arrangement, see Two Hits, Two Outs for PDRP, 
4 Forum Memo 9 (Oct. 1957). An AEC suggestion to postpone this reactor has 
recently been withdrawn. See End of a Honeymoon, 6 id. 3, 7, 9 (March, 1959). 
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(000 omitted) 
Original August 1958 
estimated cost estimated cost 
Reactor $13,129 $29,213 
Fuel fabrication 631 — 
Fuel cycle and unusual ~ 8,000 
maintenance costs 
Land, bldgs., etc. 2,649 12,692 
Electrical generation 8,701 8,250 
Research and development — 18,165 


Total $25,110 $76,320 


Problems of contract negotiation and financing led to persistent 
delay. Finally, in the summer of 1957, Congress authorized the AEC 
to take the reactor construction over on the Duquesne pattern. The 
plant may begin low-power operations early in 1962, but Consumers 
is providing a conventional boiler for earlier use (hence the bulge 
in the “Land, bldgs., etc.” item for 1958). Consumers’ investment 
in the reactor plant is estimated at about $5,200,000. 

Consumers’ difficulties were suffered more acutely by the three 
rural electrical cooperatives and the one municipal power plant, 
AEC’s second-round contractors. The sequel to long and fruitless 
efforts to solve reactor contract and financing problems was Govern- 
ment intervention. Over vigorous opposition as a move toward 
public power, the AEC was directed by Congress in 1957 to contract 
directly for the construction of the four reactors.*° However, costs 
had been skyrocketing. In the case of the homogeneous reactor 
for the Wolverine Electric Cooperative of Hershey, Michigan, the 
contractor refused in 1957 to take the contract on a ceiling price 
basis, its cost estimate having risen from an original $3,574,000 (plus 
about $2,000,000 for research and development) to $14,386,000 
(under a cost-type contract). The AEC’s own estimate was $12,- 
158,000; the reactor was not thought worth the price, and plans 
for it were dropped.* 

The three other second-round projects which are still authorized 


40 Both the AEC and the Republican members of the Joint Committee objected. 
See No Compromise, 4 Forum Memo 3 (Aug. 1957) ; Armistice in Washington, 4 
Forum Memo 3 (Sept. 1957). The provision limited operation of the reactors 
under contract to 10 years, followed by sale to the operating public body or coopera- 
tive or dismantling. Pub. L. No. 85-162, supra note 36, at § 111 (a) (1). 


41 Authorization Hearings 330 (1958). 
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have also had sharp cost rises. The Rural Cooperative Power As- 
sociation of Elk River, Minn., presented plans for a boiling water 
reactor of 16,500 kw (plus 5,500 kw from a coal-fired superheater), 
to begin low-power operations in 1959 and to cost $3,760,000. The 
AEC’s authorized appropriation for this reactor now totals $9,760,- 
000. It is planned for 1961, but the delay has led the Cooperative 
to contract for a conventional boiler. The Chugach Electric Associa- 
tion of Anchorage, Alaska, planned a 10,000 kw sodium graphite 
reactor to cost $5,500,000, to begin low-power operations in 1961. 
The AEC’s authorized appropriation for Chugach is now $17,384,- 
000, and an extended contract has recently been signed with Nuclear 
Development Co. for preliminary design and development work. 
The City of Piqua, Ohio, planned an 12,500 kw organic-moderated 
reactor costing $4,010,000 to begin operations in 1961. It is still 
expected to be completed in that year, but safety considerations have 
required an expensive change of site, and the AEC is now requesting 
an authorization for it of $14,200,000.** (The reactor appropriations 
do not cover total costs since in each case generating facilities must be 


provided.) 


These rising costs have reflected in minor part only the rise in the 
price level, substantial as that has been in the construction and equip- 
ment industries involved. A more serious factor has been the dis- 
covery that a power reactor designed to give economic service calls 
for a far more complex, exacting engineering job than had been antici- 
pated. In particular, research and development costs have soared 
above original estimates. As the work has progressed, new difficulties 
have been encountered and have had to be overcome. Caution has 
taken the place of confidence as the dominant note. 


This industry attitude manifested itself in the responses the AEC 
received to its third round of invitations. The Northern States Power 
Co., in cooperation with a group of ten Mid-Western utilities (the 
Central Utilities Atomic Power Associates), proposes to construct 


42 For the AEC’s Program Justification Data for each of these projects, see Re- 
view of Proposals under Power Demonstration Program, Hearings before the Sub- 
Committee on Legislation of the JCAE, 85th Cong., 2d Sess. 2 (Chugach), 152 
(Piqua), 164 (Elk River) (1958). The appropriations were authorized by Pub. 
L. No. 85-590, supra note 35, at § 109. In 1959, AEC proposed cancellation of the 
reactor planned for Chugach and the substitution of “a more useful” type. See End 
of a Honeymoon, supra note 339, at 7. 


42 AEC’s Advisory Committee on Reactor Safeguards had expressed the “tentative 
view” that the Piqua site “is not suitable one.” 5 Forum Memo 48 (Oct. 1958). For 
the AEC’s 1959 authorization request, see S. 1194, 86th Cong., Ist Sess. 
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an advanced type of boiling water reactor of 50,000 kw (plus 16,000 
kw from an oil-fired superheater), to be completed by June 1962 
with $5,500,000 pre-construction and $500,000 post-construction re- 
search and development aid from the AEC.** This research aid is 
a little more than Yankee Atomic is to receive, but the plant’s generat- 
ing capacity is less than half the size of Yankee’s, and its cost (in- 
cluding the superheater) is estimated at $21,600,000 as against 
Yankee’s $54,000,000 (both excluding fuel fabrication). 

Even more modest is the proposal by the Carolinas Virginia Nu- 
clear Power Associates, Inc., whose parents are Duke Power (1/3), 
Virginia Electric Power (1/3), Carolina Power & Light (1/5), and 
South Carolina Electric & Gas (1/8). They propose to construct a 
heavy water, pressure tube prototype plant with a net electric capaci- 
ty of only 17,000 kw.** For this, the AEC is giving still greater 
amounts of pre- and post-construction research and development as- 
sistance, the total authorized being $13,905,000.*° (The AEC de- 
clined to provide $5,000,000 more for fabricating the first core, but 
Congress has authorized it to waive use charges on heavy water in 
addition to nuclear fuel.*7) The Associates have undertaken to 
operate this reactor, using existing turbine and generating facilities 
at Par Shoals, S.C., for five years. They will then decide whether to 
construct a reactor of 200,000 kw or larger, fueled with natural 
uranium. 

The element of contingency appears in two more proposals which 
can be grouped with the third round although, failing fully to satisfy 
the criteria authorized for that program, they required special au- 
thorization. One of these projects had been under way since 1955—a 
joint program of Pennsylvania Power & Light with Westinghouse 
Electric for a homogeneous reactor of from 70,000 to 150,000 kw,** 

44 AEC Release No. 1226, Nov. 26, 1957, CCH Atom. Enercy L. Rep. 4 7180 


sagt The appropriation was authorized by Pub. L. No. 85-590, supra note 35, 
at § 109. 

45 AEC Release No. 1152, Sept. 4, 1957, CCH Atom. Enercy L. Rep. 4 7097 
(1957). 

46 Pub. L. No. 85-590, supra note 36, at § 109. For the AEC’s Program Justifica- 
3 eas see Review of Proposals under Power Demonstration Program, supra note 

2, at 138. 

47 As to the declination, see § 202 Hearings 537 (1958). The third program in- 
cluded an offer to waive the use charge for heavy water as a moderator in reactors 
using natural uranium as fuel. Designs for reactors on a prototype scale made some 
enrichment necessary even though heavy water was used. Statement of Dr. Walter 
H. Zinn, § 202 Hearings 397-99, 404 (1958). The authorization is contained in Pub. 
EE +" 85-590, supra note 35, at § 109, amending § 111 of Pub. L. No. 85-162, supra 
note 36. 

48 For the development of this project, see § 202 Hearings 277-93 (1958). 
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a concept that presented serious technical difficulties. It was only 
after the companies had spent over $5,000,000 in research that, in 
December 1957, they filed a response to AEC’s third round invita- 
tion. In this they proposed that the AEC contribute the research help 
needed to complete the pre-construction study, $7,000,000. If, at its 
end, the participants concluded that the proposed reactor was not 
technically feasible, the full sum would be returned. On December 
15, 1958, the companies notified the AEC that they were suspending 
work on the project, and contract negotiations ended.* 

The AEC’s latest commitment, also contingent, represents the 
merger of two widely separated utility programs, the Florida West 
Coast Nuclear Power Group (Tampa Electric and Florida Power) 
and the East Central Nuclear Group (ECNG) (American Gas & 
Electric Service Corp. and eight utility systems operating in the Ohio 
Valley and contiguous areas, one of the country’s lowest-cost thermal 
power areas). By merging, both groups could gain the benefit of the 
expertise of Dr. Walter H. Zinn, former director of Argonne and 
a leader in reactor design. Their combined proposal looks to the 
construction by 1963 and operation for five years of a 50,000 kw 
prototype power reactor by the Florida Group. The reactor would 
be a high-temperature, gas-cooled reactor fueled with very slightly 
enriched uranium and, like the Carolinas Virginia reactor, using 
pressure tubes rather than a pressure vessel."* “Pre-operational” re- 
search and development is estimated at $13,110,000, with AEC con- 
tributing nearly one half and the ECNG most of the remainder. 
Design and construction costs of $25,885,000 (or $518 per kw) would 
be absorbed by the Florida Group. “Post-operational” research and 
development costs (“primarily in fuel elements”) are to be shared 
by the AEC ($3,000,000) and the ECNG ($2,000,000). Fuel and 
heavy water use charges of $800,000 are to be waived for five years. 
The Florida Group is to absorb the “excess of operating costs above 
conventional costs” for five years, a total estimated at $5,426,000. 

The proposal recognizes that the $13,110,000 projected for pre- 
operational research may be exhausted before all vital problems have 


49 For a report of this action and comment by Sen. Anderson, see A Project is 
Halted, 6 Forum Memo 3 (Jan, 1959). 

50 For the groups’ composition and an explanation of their association, see State- 
ment of Philip Sporn, President, American Gas & Electric Co., § 202 Hearings 389- 
95 (1958). During Mr. Sporn’s presidency, the company has become an acknowledged 
leader for efficiency in conventional electric generation. 

51 For a description, § 202 Hearings 397-401 (1958). The pressurized tube is ex- 
pected to permit high steam temperatures while avoiding huge, costly pressure vessels. 
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been solved. The groups may then abandon the venture unless the 
AEC exercises an option to ante up $2,549,000 more for research, 
whereupon ECNG must match that sum. Even if additional research 
money is not needed, the AEC is free to decide, in consultation with 
the industry groups, that the prototype is not technically feasible. 
If it is feasible, then another test is posed: Will the estimated cost 
of power per kwh from the 50,000 kw prototype exceed 150% 
of the cost from an assumed conventional 120,000 kw plant built at 
the same time and place, with conventional financing for the latter 
but 85% debt financing for the prototype? The estimates will be 
based on the third, fourth, and fifth years of operation. If they exceed 
150%, the plant need not be built. The groups’ current estimates 
show the prototype passing the test with 11.9 mills per kwh as 
against 8.18 mills per kwh for the conventional plant. Even that 
achievement, it was admitted, could impose a burden of $1,000,000 
in excess costs per year on the Florida Group for 20 years.** The 
prototype’s success would lead to a 200,000 kw reactor of similar 
design using natural uranium. Though the AEC’s share in the pro- 
posal required express congressional authorization, this was forth- 
coming.** 

The third of the “independent” reactors, the Pacific Gas & Elec- 
tric’s project, is less bold in design but firmer in commitment than 
the third round ventures.** Happy with their experience in purchas- 
ing power from General Electric’s experimental boiling water reactor 
at Vallecitos, California, P. G. & E. has contracted for a 60,000 kw 
G. E. boiling water reactor, to be completed in 1962 at Eureka in 
Northern California. The plant’s total cost (including interest and 
overhead) is estimated at $19,500,000. It is expected to be competi- 
tive with the 8 mill per kwh cost of conventional thermal power 
systems at its site. This assumes oil at $3 per bbl., an unusually high 
capacity factor of 90%, excellent nuclear fuel performance, and a 
$30 per gram buy-back price for plutonium (a price assured only 
until 1963). 


52 The terms of the proposal are outlined in Mr. Sporn’s Statement, supra note 50. 
In explaining the Florida group’s interest, W. J. Clapp, President, Florida Power 
Corp., noted that the output of residual oil, relative to crude, is falling, and the price 
of residual in Florida has gradually risen to $2.54 per bbl. from a low of $.85 in 
1939. § 202 Hearings 395, 407 (1958). 

53 For the AEC’s Program Justification Data for the project, see Review of Pro- 
posals under Power Demonstration Program, supra note 42, at 26. For the authori- 
zation, see Pub. L. No. 85-590, supra note 35, at § 109 (d). 


53a For its description, see § 202 Hearings, App. 6, pp. 608-15 (1958). 
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In the past two years, a number of new groups have been formed 
which are reminiscent of the “study groups” of the period antedating 
the 1954 Act. A number of neighboring utilities combine with one 
or more equipment companies to explore the potentialities of some 
reactor concept. The most venturesome, aptly enough, is from Texas: 
the Texas Atomic Energy Research Foundation formed by eleven 
Texas utilities to sponsor jointly with General Dynamics a research 
program in controlled thermonuclear reactions. 

To summarize the experience to date, the costs of developing 
atomic power reactors have, with few exceptions, mounted far above 
anticipated levels, leaving a heavy capital burden on future opera- 
tions; the time for the completion of most plants has been set back 
from one to three years; and, not surprisingly, the newcomers to 
the program have been planning their plants on a smaller scale, with 
proportionately greater “no subsidy” subsidization by the AEC, and 
with carefully designed escape clauses. After the completion in 
1960 or 1961 of the big four reactors projected soon after the passage 
of the act (Consolidated, Commonwealth, PRDC and Yankee) with 
a total reactor capacity of 637,000 kw, the completion of all the 
other reactors canvassed above (and not cancelled) would increase 
installed reactor capacity by less than half that amount. And, of 
course, some escape clauses might be resorted to. 

As will be seen, congressional action last summer has not sufficed 
to change the picture of a dwindling domestic power program. More- 
over, this picture has taken shape at a time when the British were 
stepping up their construction of atomic power plants so that they 
have four under construction, ranging from 275,000 to 500,000 kw, 
each with two reactors.** And now that the Soviet Union’s power 
reactor program appears to be assuming large-scale dimensions and 
the Euratom powers are beginning to translate their impressive aspira- 


54 “Electric Utility Company Participation in Nuclear Power Development,” § 202 
Hearings 376-78 (1958), contains a list of participating utilities. Some groups include 
manufacturing and construction companies. 

55 The United Kingdom plans to install from 5-6,000,000 kw of atomic power 
stations by 1965. The British have concentrated on a single line, the gas-cooled 
graphite-moderated natural uranium reactor. They have advanced its technology 
greatly but now plan some diversification. See Cockcroft, Nuclear Power in the 
United Kingdom, AtoMs For Power—UnirTep States Poticy 1n ATOMIC DEVELOP- 
MENT 131 (Twelfth American Assembly, Colum. U., Dec. 1957); excerpts from his 
summarizing lecture at the 1958 Geneva Conference, in Sum-Up on Geneva, 5 Forum 
Memo 19 (Oct. 1958). 

56 At Geneva, the USSR announced a 100,000 kw natural uranium reactor “some- 


where in Siberia” (probably producing mainly plutonium for weapons), 1,372,000 kw 
under construction, and 770,000 kw projected. 5 Forum Memo 10, 11 (Oct. 1958). 
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tions into action, it is growing ever harder to dispose of our situation 
either by pointing to our low-cost fossil fuels or by reiterating that 
we are not in a kilowatts race. 


IV. Tue Strate or THE ATOMIC INDUSTRIES 


Before we consider some of the main alternatives open for domestic 
policy at this juncture in our atomic affairs, the current state of our 
atomic industries should be examined. In 1955, Professor Adams 
viewed with alarm the fostering of monopoly and the danger of 
monopolistic abuses under the new law. Do the developments re- 
ported above appear to be lending support to his fears? This question 
must be answered separately for the electric power industry and for 
the atomic equipment and other industries which supply it. 


A. The Electric Power Industry 


Since electric utilities ordinarily enjoy monopoly status in the 
areas they serve, Professor Adams had to couple his fears of monopoly 
abuses with an attack on the regulatory system. He saw it promoting 
“an atmosphere of scarcity, conservatism and retrenchment” and 
stifling “the animus of innovation, experimentation and enterprise.” 
He saw the industry needing the stimulus of yardstick competition 
to rescue it “from the morass of regulation.” ™ 

The actual behavior of the industry appears to belie Professor 
Adams’ anxieties. He feared that a possible capital cost of $195 or 
$215 per kw of installed capacity would be such a high cost of entry 
to the atomic power industry that the private companies would not 
build nuclear plants despite “the fact that electricity could be gene- 
rated in such a plant at 6.7 or 6.8 mills per kilowatt hour (as com- 
pared with 6.9 mills in a conventional plant).” * Yet today we find 
utilities calmly facing capital costs of $1,000 and more per kw and 
using as a ceiling on investment the prospect of an average cost per 
kwh 150% of a conventional plant’s cost of generation. What has 
stimulated this “animus of innovation, experimentation and enter- 
prise?” Surely not Shippingport. 

Before an answer to that question is hazarded, attention must be 
called to industry’s ingenuity in keeping down the cost of innova- 


57 Adams, supra note 3, at 173. 


58 Adams, supra note 3, at 174 n. 52, citing a speech by Dr. L. R. Hafstad, then 
Director of the Division of Reactor Development, AEC, quoted in 100 Cong. Rec. 
11900 (1954). 
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tion per innovator. This has not been done simply by pushing suc- 
cessfully for subsidization; indeed, what is to be explained is ac- 
ceptance of high costs over and above the subsidies. These costs 
could not be avoided; they have therefore been spread. 

This has been achieved by the group device. The Yankee Atomic 
group was comprised of utilities who were contracting for the cur- 
rent produced. If Yankee is to be allowed a fair return on the invest- 
ment its multiple parents have made in it, then for some years at 
least, perhaps for the reactor’s life, they will have to pay a materially 
higher rate for the current it generates than the cost of current from 
a new conventional plant. But the added cost of this purchased 
power, spread over eleven companies, means a very small increment 
to the cost of all the power they sell. Quite possibly the regulatory 
commissions having jurisdiction over the constituent companies’ rates 
will allow this cost of purchased power in full. Even if the excess 
is disallowed, no large deduction from the return allowed the equity 
interest in any parent company would result. 


The more usual plan is for one utility to construct the atomic plant 
to produce power for its system and to enlist other utility companies 
and even industrial concerns® as contributors to help it meet the 
extra costs incurred for the atomic plant, especially in research and 
development. These cooperators gain an opportunity to train their 
personnel in atomic plant construction and operation. The price paid 
for this benefit is usually modest enough so that state commissions 
have been willing to allow its classification under Account 801, 
Miscellaneous General Expenses.” Ordinarily this will not entail a 
rate increase and so will not be passed on to the consumers. 


59 An extreme example of such a combination is provided by PRDC. As of Jan. 
1957, it had seven industrial members, four being leading makers of reactors and 
their components, evidently undeterred by the antitrust hazard from joining. Despite 
the PRDC’s non-profit character, sharing in its design and development problems 
could provide competitors with occasion for exchanging cost and price data that 
would be risky in the case of a trade association. Perhaps more venturesome in this 
respect is the Atomic Power Development Associates, Inc. (APDA), a non-profit 
corporation, an outgrowth of the Detroit-Edison-Dow Chemical Study Group. Its 
membership, which includes many PRDC members, is much larger and more inclusive 
of competing concerns. APDA has already spent over $9,000,000 in research and 
development on behalf of PRDC. $ 202 Hearings 528-29 (1958). AEC authorized 
APDA in 1957 to furnish consulting services to the Syndicat d’Etude de L’Energie 
Nucleaire (SEEN) under the Belgian-US Agreement for Cooperation, CCH Atom. 
Enercy L, Rep. 4 6855. 

60 Rulings permitting this have been made in Illinois, In the Matter of Iowa-IIlinois 
Gas & Electric Co., No. 42950, Ill. Commerce Comm’n, Feb. 8, 1956, and Oct. 30, 
1957, CCH Atom. Enercy L. Rep. { 3030, 3031 (1957), and in Michigan, In the 
Matter of Detroit Edison Company, D-1282-A-56.1, Mich. Pub. Service Comm’n, 
Nov. 9, 1956, CCH Atom, Enercy L. Rep. § 3035 (1957). 








446 THE GEORGE WASHINGTON LAW REVIEW 


A harder problem may confront the utility which takes title to 
the reactor. Despite AEC aid and neighbors’ cooperation, the net 
capital cost to the company may well exceed that of a conventional 
plant of like capacity. Moreover, especially in the early years but 
probably throughout the plant’s existence,*' the operating costs will 
run higher than those of an efficient conventional plant. Will the 
excess cost of plant be allowed in the rate base or disallowed as im- 
prudent? Will the higher operating costs be allowed as proper ex- 
penses? These problems may not arise for some years, but they will 
have to be faced if the company seeks a rate increase or the com- 
mission seeks a rate reduction. An attempt now to predict commis- 
sion action then would be an implausible form of soothsaying. How- 
ever, even if the commissions do saddle the companies with the excess 
costs, the load will not be crushing. 


Group activity has created other problems. Where the group’s 
corporate creature is to build, own and operate the reactor, as in 
the cases of PRDC and Yankee Atomic, the parent companies have 
to persuade the SEC not to bring them under the Public Utility 
Holding Company Act,” a statute from which many large utilities 
have taken great pains to escape. Yankee succeeded in getting from 
the SEC the approvals and exemptions it desired.** The PRDC, 
however, was more wary. What the SEC gave, the SEC could take 
away. The PRDC wanted the Holding Company Act amended to 
prevent arrangements like the PRDC from bringing its utility—and, 
a fortiori, its industrial—parents under the act.** The SEC, which 


61 Improvement in core performance is counted on to reduce costs, and fossil fuel 
costs are expected to rise. But the 80% capacity factor so often used in calculating 
costs is likely to work out to a 50-60% factor on a lifetime basis. Mayer, Nuclear 
Power and the World Market, Atomic Enercy 1n INpustry (Nat. Ind. Conf. Bd., 
Sth Ann. Conf., 1957) 28, 58. Depreciation and obsolescence are sources of uncer- 
tainty. See Sachnoff, Extraordinary Obsolescence, Rate-Making, and the Atomic 
Reactor, 25 U. Cut. L. Rev. 269 (1958). 


$2 49 Stat. 838 (1935), 15 U.S.C. § 79 (1952). 


63 Yankee’s issuance of notes to its parents was approved under § 7 of the act as 
was the notes’ acquisition by those parents which were “holding companies.” Ex- 
emptions granted to New England Electric Power Co. and Connecticut Light & 
Power Co., under § 3 (a) (2) of the act enabled them to acquire 30% and 15% of 
Yankee stock without becoming “holding companies.” The SEC noted that the cost 
of Yankee’s plant (then estimated at only $33,000,000) equalled merely 5% of 
NEPCO’s plant and 2.2% of Conn. Light’s. In Matter of Yankee Atomic Electric 
Co., SEC File No. 70-3396, Holding Company Act Release No. 13048, Nov. 25, 1955. 


64 Bills to amend § 2 (a) (3) of the act were reported favorably by the JCAE, 
S. Rep. No. 2529 and H. R. Rep. No. 2694, 84th Cong. 2d Sess. (1956), but were 
passed over late in the session. 102 Conc. Rec. 13902 (July 23, 1956), 14771 (July 
26, 1956). They would have excepted from the definition of “electric utility company” 
a non-profit enterprise owning generating facilities having atomic energy as their 
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has preserved the Act intact from all amendment, succeeded in de- 
feating this attempt, using effectively the tactic of issuing an exemp- 
tion order tailored to fit PRDC’s case. Some unhappiness continues 
in parental circles, however. 


PRDC had another problem to resolve. Its constituent companies 
were making substantial contributions to its treasury. If these were 
taxable income, then, of course, the rate of annual giving to this non- 
profit membership corporation would have to be doubled. Fortunate- 
ly for applied atomic education, Internal Revenue’s rulings were that 
the contributions were not taxable as income and were deductible 
by the contributors.* 


Despite these successes, one still may ask why utilities, not em- 
barrassed by the invidious comparison of a Government yardstick, 
have been exposing themselves to the risk of current or future un- 
favorable rulings on these several points. Their venture offers them 
no prospect of the profit that may lure the industrial innovator. 


In my opinion there are two explanations. One applies at least 
“the operating levels of public utilities.” The point was made by 
the executive vice-president for operations of a large equipment manu- 
facturer, John C. Linsenmeyer of American Radiator & Standard 
Sanitary Corp. Testifying before the Joint Committee, he remarked: 


I do not know whether you gentlemen know it, but in the operat- 
ing levels of public utilities, there is a tremendous degree of pride in 
what they do. If Consolidated Edison goes up to 4,200 pounds of 
pressure, then Public Service of New Jersey’s next one will be 4,300 
pounds. This has pushed it up to where it is. Whether this extends 
to the board of directors or financial people, I do not know. They 
look for the profits, I think. 


primary source of power, licensed by the AEC for research, and owning no trans- 
mission facilities except adjacent to the reactor. 


65 Now codified at 17 C.F.R. § 250.7 (b), CCH Atom. Enercy L. Rep. § 16,111. 
Instead of applying under this rule, PRDC successfully sought an order declaring it 
not to be an “electric utility company” for the purposes of the act. In the Matter 
of Power Reactor Development Co., SEC File No. 31-638, Holding Company Act 
Release No. 13367 (Jan. 17, 1957), CCH Atom. Enercy L. Rep. ¢ 3033 (1957). 

66 The SEC rule has been criticized as too narrow because it applies only to 
companies selling steam (as does PRDC). See § 202 Hearings 538 (1958). Efforts 
to obtain legislation continue. Ibid. If, as I believe, the Yankee pattern is to be 
encouraged, the proposed legislation might be helpful. 

67 Letters of Director, Tax Ruling Division, Office of Comm’r of Internal Revenue, 
to Power Reactor Development Co., July 19, 1957, and to a contributor, Central 
Hudson Gas & Electric Corp., July 22, 1957, CCH Atom. Enercy L. Rep. 4 3040 
(1957). 








THE GEORGE WASHINGTON LAW REVIEW 


These operating men, the vice presidents who control this thing, 
they are very proud.® 


Here is a stimulus that Professor Adams had not taken into account. 
But how about the board of directors and the financial people? They 
control the operating people. They look for the profits. Why do 
they authorize innovation, now that the early optimism has faded? 


The explanation I find most convincing is the desire of the “in- 
vestor-owned” electric utility industry to deter the expansion of 
public power. If ever a thriving industry had a neurosis, it is the 
electric industry. In its industry meetings, in its publications, in its 
continuing appeals to the public, it is ever struggling with a for- 
midable, insidious foe, “creeping socialism,” an antagonist epitomized 
in TVA but manifesting itself in a hundred forms: Hell’s Canyon, 
REA, preference clauses, original cost rate making, to mention only 
a few. 


Now appears the specter of a Government-owned and operated 
atomic power industry. Here seems the greatest threat of them all for, 
while geography limits multipurpose dams, farmers are growing 
fewer, and public utility commissioners can be converted—or not 
reappointed, atomic power plants can be placed anywhere and every- 
where, and the preference clause used to favor publicly and co- 
operatively owned distributors. Moreover, the obvious economies 
of scale and the high level of capital costs make the large-scale 
Government-owned atomic plant, built with the Government’s lower- 
cost, tax-free capital,® a continuing temptation. Even if the industry 
and its spokesmen were not already habituated to looking for trouble, 
it is scarcely surprising that they should not want the “investor- 
owned” industry to be accused of lagging behind the Government’s 
program. The next few years should test how high a price the in- 


68 § 202 Hearings 208, 214 (1958). 


69 In projecting the cost of reactor-produced power, “fixed charges” are generally 
assumed to equal 13.5 to 15% of the value of the plant. See Mayer, supra note 61, 
at 46 n. 48. These comprise return on capital (bond interest, preferred dividends, and 
the current cost of equity, a guesstimate usually about 8%), income taxes (roughly 
equal to the return on equity), depreciation (optimistically put on a 20-30 year basis), 
property taxes, and insurance. They constitute a large fraction, ordinarily over half, 
of the total projected costs of atomic power. See, e¢.g., Mayer, supra note 61 at 48; 
Statement of Michael Michaelis, § 202 Hearings 131 (1958). Given a capital structure 
of 50% debt and 50% equity at 8%, the cost of capital plus income tax for a privately- 
owned utility is about 10%. With tax-free Government capital, this figure falls to 
about 4%. The difference is accentuated if one uses a 50-50% lifetime plant factor 
instead of the 80-90% current plant factor, as now is common. Mayer, supra note 
61, at 58. 
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vestors—or their companies’ customers—will be willing to pay to keep 
the industry in the atomic vanguard. 


B. The Atomic Manufacturing and Supplying Industries 


The electric power industry represents only one side of the market 
that the AEC has been creating for atomic power reactors. More- 
over, the innovating side of the market for conventional electric 
generating equipment has always been the manufacturing industry. 
How has it responded to the opportunities for competitive tech- 
nological development which the passage of the 1954 Act opened up? 

An answer to this question that made any pretension to precision 
would have to reject the concept on “an” atomic manufacturing 
industry. There are many. Most conspicuous, of course, are the 
large concerns with resources enabling them to take contracts to 
supply power reactors. These are not numerous nor have they all 
been drawn from the same pre-atomic industry. Thus, to name 
some of the most active, General Electric and Westinghouse have 
been primarily makers of electric equipment; Allis-Chalmers and 
Babcock & Wilcox, makers of heavy industrial equipment and boilers, 
Atomics International, a subsidiary of North American Aviation. 
Some companies have stressed research reactors, among them Aerojet 
General Corp. which has virtually brought the small research reactor 
to the assembly line.” Another large and varied group of companies 
produce components and instrumentation, much specially tailored 
to fit particular reactors but drawing on the maker’s existing know- 
how. A specialty of critical importance in the present state of the 
art is the fabrication of fuel elements, a very costly process that 
imposes extraordinary metallurgical and fabricating demands. Firms 
active in this field are little known to the public: Metals & Controls; 
Vitro Corporation; Nuclear Metals; and Sylvania-Corning Nuclear 
Corp., to name a few. 

The fear that the atomic manufacturing industry would remain 
the preserve of a few insiders, contractors for the Manhattan Dis- 
trict and the AEC in the Government monopoly days, has not been 
realized. The actual situation was candidly pictured by the President 
of Sylvania-~Corning Nuclear, Mr. Lee L. Davenport, in testimony 
before the Joint Committee late in February 1958. After noting “a 


70 In June 1957, Aerojet General Nucleonics Corp. (a subsidiary of General Tire) 
obtained a construction permit to construct 17 low-power research reactors, 16 identi- 
cal. Atom. INp. REP., NEws AND ANALYsIs 3:205. 
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growing realization” that “the Elysian goal of economic nuclear 
power in this country is considerably further off than most had an- 
ticipated,” he continued: 


The effects of this realization have been further aggravated by 
the success of the Commission in attaining its frequently expressed 
objective of encouraging private industrial participation in the de- 
velopment of the nuclear program. This objective has been so 
successfully achieved that a marked imbalance has resulted between 
the number of industrial firms participating in the field and the 
total amount of work available. 

This, in turn, has developed a buyer’s market so strong that un- 
wise and uneconomic commitments are widely accepted in our in- 
dustry. 

Consequently, an increasing number of responsible firms have 
already terminated or announced their intention to terminate their 
nuclear activities.7! 


The acceptance of “unwise and uneconomic commitments”—bids 
below cost to get contracts—represents a willingness to pay a price 
to gain experience and “position”—sometimes perhaps to keep a staff 
together. More firms may be seeking to take part in atomic develop- 
ment than any atomic development in the next decade can support— 
unless the demand for marine propulsion reactors moves ahead more 
rapidly.” If shrinkage in the industry continues, can the criteria 
of survival be other than the dimensions and financial resources of 
competitors? 

At the reactor construction level, size and resources are not likely 
to be critical since all the companies are large and have a large 
volume of business outside the atomic field. Retreat from that field 
is therefore to be dictated by long-range calculations of relative 
profitability. Where the danger lies is among the newer, smaller, more 
specialized firms. Possibly survival among them will depend on 
whether a firm can join a constellation of suppliers grouped around 
an established reactor company. 

As long as each power reactor remains a unique creation, a firm 
making a type of component will find it hard to establish a product 


71 § 202 Hearings 270 (1958). 


72 This seems a major uncertainty in the industry’s situation. The demand is already 
substantial. As of Dec. 31, 1957, four reactors were installed in submarines; under 
construction were 17 reactors for 16 submarines, two reactors for a guided-missile 
cruiser, and eight (?) reactors for one aircraft carrier, plus various prototype reactors. 
The reactor for N.S. Savannah was also under construction. § 202 Hearings 37-38 
(1958). 
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line and have the reactor companies beating their way to its door. 
Once, however, a component manufacturer is experienced in meet- 
ing the requirements of a particular reactor concept and has established 
working relationships with the reactor builder’s staff, a natural 
tendency would be for the connection between the two firms to 
persist. Accordingly, we may see emerge an oligopoly of reactor 
builders, each with its retinue of component suppliers, with little 
effective competition for many components. Such a feudal organiza- 
tion of the industry might persist until the technology had stabilized 
around one, two or three successful reactor concepts, and competition 
could then build up to supply them with standardized components. 

The efforts of the act’s draftsmen to preserve competition in 
atomic industry have thus far been largely irrelevant. One center 
of controversy when the act was before Congress was a provision 
(section 105(c)) designed to prevent the AEC from disregarding 
antitrust considerations in granting licenses. It requires the AEC to 
notify the Attorney General whenever it proposes to issue a “com- 
mercial license” under section 103 (which becomes operative only 
after the AEC has found that a type of facility is “of practical value 
for industrial or commercial purposes”). The Attorney General is 
then to advise the AEC, through the medium of the Federal Register, 
whether the “proposed license would tend to create or maintain a 
situation inconsistent with the antitrust laws.” Since ordinarily 
licensees under section 103 (a provision not likely to become opera- 
tive soon) will be electric utility companies and since only an extraor- 
dinary concatenation of circumstances can render action by an 
electric power company inconsistent with the antitrust laws,” this 
provision is likely to remain of no consequence. Perhaps a fringe 
area of activity will arise as and if the AEC decides to put fuel 
fabrication plants under section 103 licenses or reprocessing plants 
are erected as commercial ventures.”* 

The more likely offenders against the antitrust laws, the members 
of the equipment industry, were expected to impose their monopol- 
istic restraints by building up patent positions. This was Professor 
Adams’ chief concern; he was especially alarmed by the favored 


73 For a rare instance of violation, see Consol. Gas Electric Light & Power Co. v. 
Penna. Water & Power Co., 194 F.2d 89 (4th Cir. 1952). 

74 The AEC has tried unsuccessfully to induce private investment in reprocessing 
plants. See Industry “Not Ready” to Reprocess Civilian Fuel, 4 Forum Memo 30-31 


(Nov. 1957). See, generally, Cosway, Antitrust Provisions of the Atomic Energy Act, 
12 Vanp. L. Rev. 179 (1958). 
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position enjoyed by the firms that had served the Manhattan District 
and the AEC.” The provisions for compulsory licensing he regarded 
as inadequate to protect against this danger, partly because they 
would apply only to patents for which applications were filed before 
September 1, 1959. 

Now that that five-year period is nearing its close, one may 
inquire whether there is reason to fear that patent abuses are develop- 
ing.” It is easy to agree that the compulsory licensing provisions 
are an inadequate means to their end,” and yet not be greatly exer- 
cised by this fact. The really protective function, if one was needed, 
has been afforded by another provision, section 152. This was totally 
ignored by Professor Adams despite the fact that it was aimed directly 
at the “insider” problem (his own target) and was the offspring of 
Representative W. Sterling Cole** whose views in opposition to com- 
pulsory licensing Adams had attacked. 

Under section 152, “Any invention or discovery, useful in the 
production or utilization of special nuclear material or atomic energy, 
made or conceived under any contract, subcontract, arrangement or 
other relationship with the Commission, shall be deemed to have 


been made or conceived by the Commission. . . .” (Italics supplied.) 
(The AEC may waive its claim, but it has been chary about doing 
so.) Given the AEC’s pervasive reach in research and development 


7 Adams, supra note 3, at 164; Palfrey, supra note 7, at 375, 382. 

76 A jump in the number of filings after Sept. 1, 1939, would suggest that inven- 
tions had been held back to escape the risk of compulsory licensing despite the duty 
imposed (rather cloudily) by the act, § 151 (c), to report inventions to the AEC 
within 90 days “after completion” or after the inventor “first discovers or first has 
reason to discover that such invention is useful” in producing or using atomic energy. 
As Rep. Holifield asked, “Are they put on ice awaiting the fatal day, September 1, 
1959?” § 202 Hearings 193 (1958). 

77 The criteria to invoke them are hard to satisfy and if the AEC has not moved, 
only licensees or § 31 research contractors have standing to proceed. But equipment 
makers do not always fall into these categories or, when they do, this fact may be 
irrelevant to the inventions they seek. As of a year ago, the AEC had declared no 
patent “affected with the public interest.” It had been requested to do so only by a 
patentee who, of course, lacked standing. See Statement of AEC Acting Gen. Counsel 
E. Diamond, § 202 Hearings 71-72 (1958), noting the AEC’s view that the power 
“is to be held in reserve and . . . exercised only under unusual circumstances.” The 
AEC has recently tentatively recommended a 5-year extension of compulsory licensing. 
Atomic Inp. Rep., NEws AND ANALYsiIs 5: 107. 

78 Rep. Cole sponsored it in the House and piloted it through the conference in 
which the act’s patent provisions were a storm center. See Statement of the Mana- 
gers on the Part of the House, H. R. Rep. No. 2666, 83d Cong., 2d Sess. 47 (1954). 

79 The AEC has ruled that acceptance of access permits, licenses, and materials do 
not subject the recipients to § 152, 10 C.F.R. Pt. 83. Presumably a Government 
contract defining the parties’ patent relationships is a waiver by the Government 
of whatever rights the contractor is allowed. See Statement of AEC Gen. Counsel 
Wm. Mitchell, § 202 Hearings 193 (1955). The AEC has recently tentatively recom- 
mended clarifying tightening amendments to the section. Atomic INp, REP., NEws 
anp AnaAcysis 5: 108. 
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work, the power to elude the grasp of section 152 must be open to 
relatively few firms. In any event, the AEC’s contract provisions 
governing patent rights in inventions made under AEC contracts 
would have covered most of the cases in which section 152 can 
apply.*° 

The manufacturing industry is not happy about its patent situa- 
tion, but the chief complaints do not go to compulsory licensing. 
Indeed, it was recently accepted as the lesser evil by one of the in- 
dustry’s chief spokesmen, Dr. Chauncey Starr, head of North Ameri- 
can Aviation’s General Atomics Division. Dr. Starr recently argued 
that patent protection was necessary to enable “the technical pioneer” 
to resist the “use of economic strength” by the big firm “to establish 
a special position, through assumption of large financial loss or risk.” 
As the price for this protection when government sponsorship of re- 
search and development was widespread, patent rights should be 
allowed firms working under Government contract but “with the 
government being granted for its own use a royalty free license, and 
the remainder of U.S. industry being assured of licenses at reasonable 
royalty rates, on a non-discriminatory basis.” ** (Italics supplied.) Or, 
in two words, compulsory licensing. 

A persistent allegation by the critics of AEC patent policies is 
that the AEC fails to take sufficiently prompt action to protect in 
other countries the patent rights AEC has acquired by contract or 
by section 152 at home. Inventors complain that they are losing pro- 
tection for their inventions abroad because the AEC has not been 
vigilant to file their patents overseas.** The AEC declares that it has 
acted when occasion warranted and that inventors may patent their 
own inventions abroad if the AEC has not done so.™ 

There are other great industries which form part of “atomic in- 

80 Palfrey, supra note 7, at 383; Marks & Trowbridge, op. cit. supra note 24, ch. IV; 


Riesenfeld, Patent Protection and Atomic Energy Legislation, 46 Cauir. L. Rev. 40, 
53-58 (1958). 

81 For a report of the meeting at which Dr. Starr spoke, see Atomic IND. Rep. NEws 
AND ANALYsIS, 4:410 (1958). 

82 A persistent critic of the act’s patent provisions testified: “These inventions are 
sent to the Commission. The Commission does not have the staff or money to patent 
them in this country or abroad, so they just go down the drain. . . . It is becoming 
more and more apparent all the time that this country will have no patent position 
to speak of in this art.” Statement of Wm. A. Steiger, Vice Chmn., Committee on 
Patents, Nat. Ass’n of Mfrs., § 202 Hearings 425 (1958); cf. Riesenfeld, supra note 
80, at 56-57. 

83 For the AEC’s position, see AEC 21st Sem1ann. Rep. 104-06 (1957). The AEC 
has an overall review of its patent program under way. For an illuminating critique 
of the act’s patent provisions and the AEC’s policies, with extensive documentation, 
see Riesenfeld, supra note 80. 
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dustry,” those relating to the mining of source materials and their 
refining. With the discovery of new fields in this and other countries, 
the uranium supply appears to be more than adequate for many years 
to come.** Moreover, incentive pricing has brought many new in- 
terests into the industry. The reversal of the trend will not be easy. 
Recently, however, the AEC has declared that it will not extend the 
guaranteed incentive price for domestic uranium it fixed in May 1956 
for 1962-1966" to new uranium ore reserves developed after Novem- 
ber 21, 1958. This announcement was taken with resignation by the 
mills and mine owners who can count on eight more years of $8 
uranium oxide. The Governors of the Western States appear less 
philosophical; at their annual conference the day after the AEC 
action, they urged the AEC to provide a stable uranium market and 
pay “a realistic price” for uranium oxide, presumably above the 
guaranteed level.*® However, the problems of the mining and re- 
fining branches of atomic industry ramify quickly into problems 
which involve our unknown future military needs. At this point, 
discretion suggests a return to the consideration of alternative ways 
of attacking the domestic atomic power problem. 


V. Some Poricy ALTERNATIVES FOR AN ExPANDING 
DoMEsTIc PrRoGRAM 


Few questions confronting the federal government present as intri- 
cate an interrelationship of technological, economic, and political 
factors as does the formulation of an effective program for the de- 
velopment of atomic electric power within the United States. The 
problem has received scanty consideration from persons outside the 
affected industries, the AEC, and the Joint Committee;*? and its 


84 Sir John Cockcroft, in his summarizing address at Geneva, supra note 55, re- 
ported forecasts of uranium reserves “two to four times higher than those made in 
1955,” totalling 10 million tons of uranium oxide. A 30% burn-up achieved by breeding 
would make the reserves equivalent to “three times the world’s estimated coal re- 
serves.” As of June 30, 1958, United States reserves were estimated at 78,500,000 tons 
of uranium ore. In the first half of 1958, 2,470,000 tons of domestic ore yielded 
5,850 tons of uranium oxide. 


85 AEC Release No. 830, May 24, 1956, CCH Atom. Enercy L. Rep. 4 2624 (1956). 


86 For the AEC announcement of Nov. 21, 1958, see 23 Fed. Reg. 9112 (1958). For 
the Governors’ reaction, see Atomic IND. Rep., NEws AND ANALYsiIs, 4:408 (1958). 


87 A searching scrutiny of the current problem was published shortly after this 
article had come too near completion to permit adequate consideration of its views. 
Morrisson, Federal Support of Domestic Atomic Power Development—The Policy 
Issues, 12 Vanpv. L. Rev. 195 (1958). The author was a member of AEC’s legal 
staff in 1953-57. For earlier treatments, see Tybout, The Public Investment in 
Atomic Power Development, 21 Law & Contemp. Pros. 60 (1956); Marks, Public 
Power and Atomic Power Development, id. at 132. 
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technological aspects have received little attention by disinterested 
persons expert in economics, political science, public administration, 
or law.** Fortunately governmental secrecy is no longer a serious 
barrier to their study. Moreover, one important area of agreement 
has grown increasingly evident. 

It is now generally accepted that atomic power is not likely to be- 
come competitive in the United States for nearly a decade, that the 
best routes to it are still uncertain, and that much highly experimental 
work on reactors and fuel cycles is needed. In this work, probably 
little electric power will be generated. There is no real challenge 
to the desirability of the Government’s taking a leading role in con- 
ducting it. To mention two examples, the Argonne National Labora- 
tory is building a 20,000 kw fast breeder reactor in Idaho, due for 
completion in 1960, and a plutonium recycle experimental reactor 
is being developed at Hanford to test plutonium as a reactor fuel.* 
In a long-delayed presentation to the Joint Committee in June 1958, 
the AEC outlined a number of other concepts it believes should be 
explored over the next five years if its goal of competitive domestic 
power in 10 years is to be attained.” And recently the AEC has 
given greater structure to an informal process of supporting research 
in promising reactor concepts by providing for semiannual review 
of the unsolicited proposals it receives for new reactor studies.” 
Marine and military reactor developments are also likely to be 
recognized for some time as primarily the responsibility of the 
Government. 

The starting point for debate on policy is any proposal to build 
an atomic plant which can generate enough power so that consumers 
must be found for it. This point is reached not only by large-scale, 
but also by substantial prototype, reactors. Then the public power 

88 Public officials and legislators, of course, are financially disinterested. But hav- 
ing had to take and defend controversial positions publicly, they often become as 


firmly committed to their views as if their material interests were at stake. The field 
has need of more detached criticism. 


89 AEC 23rp SEMIANN. Rep. 116, 123 (1957). 


90 Commissioner Vance’s statement was said to have been developed “following a 
series of discussions between members of the Commission and the committee and 
our respective staffs.” Authorization Hearings 215 (1958). The summary of projects 
was extended; discussion was active. Jd. at 214-92. For a table of the projects, see 
id. at 288. For the less hospitable reception of the AEC’s 1959 views, see End of a 
Honeymoon, supra note 39. 


91 AEC Release No. A-327, Dec. 8, 1958, reveals that three proposals had been 
chosen out of 20 submitted. The successful firms were American Radiator & Stand- 
ard Sanitary, General Electric, and Babcock & Wilcox. See Atomic INp. Rep., News 
AND ANALYSIS, 4:416, 4:426 (1958). For the terms of AEC’s “New Reactor Con- 
cepts Evaluation Program,” id. at 54:87. 
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anxieties of the privately-owned utilities are aroused. So, too, is 
debate on such issues as the wisdom of Government subsidies, the 
importance of decentralizing initiative, the need for positive direc- 
tion, and for coordinated planning. Should the cooperation of the 
electric industry be sought and, if so, with what inducements, and, 
if not, should it be allowed even a chance to get governmental aid and 
on what terms? If electric utilities are to be aided, should they be 
allowed to choose the reactors they are to build, subject to AEC 
veto, or should the AEC prescribe the types for which it will give 
industry aid? Or should both plans be followed? 

At this time when the scale of industry cooperation has been 
shrinking, it is not surprising that the policy alternatives can best be 
differentiated by the nature of the Government’s role that is pro- 
posed. Moreover, ever since 1957, the approval of the Joint Com- 
mittee has been required to authorize appropriations for all coopera- 
tive arrangements for demonstration reactors. This requirement 
has brought the conflict between the Committee majority and the 
AEC into focus on the issue of the aid to be provided. And between 
the perennial controversies over authorizing legislation and appropria- 
tions, the Bureau of the Budget has exerted pressure on the AEC to 
lower its sights, on occasion requiring the suspension of “rescoping” 
of an authorized project,® an intervention that has been a major 
stimulus to a recent Joint Committee investigation into sources of 
delay and bottlenecks in the AEC’s discharge of its power responsi- 
bilities.** 

The main policy positions in terms of types of government aid 
advocated are three: (i) a continuation of the present or similar forms 
of aid to electric utilities (including utilities owned by public bodies 
and cooperatives); (ii) outright capital grants to electric utilities, 
similarly defined; and (iii) construction of power reactors by the 
federal government. Protagonists of each of the first two forms of 
aid are likely to regard the other as an acceptable, if less desirable, 
form of help, while firmly rejecting the third method. In contrast, 
the protagonists of Government construction are likely to view the 
first and even the second forms of aid as appropriate ways of supple- 


92 This amendment to § 261, Pub. L. No. 85-79, 85th Cong., Ist Sess. (1957), greatly 
extended the JCAE’s power vis-a-vis the AEC. Originally § 261 gave a blanket 
authorization to all appropriations needed to carry out the purposes of the act. 

93 For a display of Committee indignation, see Authorization Hearings 39-61 (1958). 

94 See JCAE to study AEC for “Possible Bottlenecks,” 6 Forum Memo 26 (Jan. 
1959). 
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menting the Government’s construction program. This qualification 
should be kept in mind as the three policy positions are presented in 
the succeeding sections. 


A. A Continuation of the Current Practice: “No Subsidy” Sub- 
sidization 
































The third round of the Power Reactor Demonstration Program 
was given an eleventh-hour reprieve by the action of the last Congress 
in extending the application-date deadline to June 30, 1959, and, in 
conformity to this, the AEC has extended the completion-date dead- 
line to June 30, 1964. The congressional condition that public 
invitations are to be extended only for proposals for reactor projects 
that the AEC considers desirable has diminished the element of in- 
dustry initiative that had characterized the third round originally. 
However, the AEC has declared that it will “give consideration to 
recommendations made by industry as to specific projects.” ** Ac- 
cordingly, it may be fair to assume the continued relevance of the 
position taken in February 1958 by the chairman of the Edison 
Electric Institute’s Committee on Atomic Power, Mr. E. L. Lindseth 
of Cleveland Electric Illuminating, who summed up his testimony 
by stating: “In conclusion, our industry feels that the current pro- 
gram underway for the development of economic nuclear power is 
substantial and adequate to meet domestic needs and we advocate 
continuation of that program.” Yet Mr. Lindseth promptly added: 
“We recognize that continued expansion of the present program will 
require continuance and even expansion of financial assistance from 
Government, which assistance should be authorized.” Declining to 
suggest details, he noted that “optimum progress will require broad 
administrative authority be granted by the Congress to permit flexi- 
bility,” the industry being “of the opinion that it is still too early 
to restrict its program to a few promising types of reactors.” 

If more aid to the electric industry is needed for continued expan- 
sion, what form should it take? Several ways of enlarging Govern- 








.] 

ment assistance deemed consistent with section 169 have been ad- 
. 95 Pub. L. No. 85-590, supra note 35, at § 109, amending § 111(a) of Pub. L. No. 
“ — supra note 36. For the AEC’s action, see AEC Release No. A-305, Nov. 17, 
| 1958. 

a 96 Ibid. The statutory condition is contained in a new subparagraph (f) of Pub. 
) - No. 85-162, supra note 36, § 111, added by Pub. L. No. 85-590, supra note 35, at 
. 109. 

n. 


97 § 202 Hearings 374-75 (1958). 
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vanced. One way is simply for the AEC to take over a greater share 
of research and development costs; another way is to lower the cost 
of reprocessing spent fuel elements, an AEC monopoly. Still another 
way is to reduce the price of enriched nuclear fuel, also an AEC 
monopoly, so as to narrow the cost gap between atomic and con- 
ventional electric generation to a point where more electric com- 
panies would build reactors. Fuel costs could still be high enough 
to induce technological progress in fuel use, but, as the art ad- 
vanced, the Government would reduce the subsidy by raising the 
price of fuel. For this scheme, it is argued®* that it would apply 
equally to private and public power and would have a less distorting 
effect on reactor design than a more familiar method of indirect 
subsidization: payment of a higher price by the AEC for the pluto- 
nium obtained in reprocessing which it buys back from industry. This 
is a method of subsidization that, though apparently less favored by 
industry than the others,” is, arguably, already in use; an understand- 
ing of the way it works calls for some background. 

In its operation, a reactor converts some of the U-238 in its fuel 
into Pu-239, the fissionable isotope of plutonium. A reactor fueled 
with thorium will convert some of the thorium into U-233, another 
fissionable isotope of uranium and, like U-235 and Pu-239, a “special 
nuclear material.” If a reactor is fueled with natural uranium, not 
enough Pu-239 may be produced to justify reprocessing the fuel 
for its plutonium content (though that can be extracted later if the 
demand for plutonium should warrant). In reactors with enriched 
fuel, fuel elements will almost certainly be reprocessed to recover 
unburnt U-235 as well as plutonium. In breeder reactors, the blanket 
of “fertile” material (natural uranium or thorium) surrounding the 
reactor core must be reprocessed to get the product of the breeding: 
Pu-239 or U-233. A breeder reactor will, of course, yield much more 
Pu-239 or U-233 than other types of power reactors. 

98 See Statement of Michael Michaelis, Senior Atomic Adviser, Arthur D. Little, 
Inc., § 202 Hearings 126-38 (1958). The plan’s legality would be dubious under $$ 
53(c) and 169, unless the act were amended. 

99 Groups polled by Nucleonics, an industry monthly, and by the Atomic Industrial 
Forum, Inc., concurred in calling for an expanded program. See Acceleration Sub- 
sidy Backed by Atom Leaders in Survey, 16 Nucteonics 17-21 (Feb. 1958), re- 
printed in § 202 Hearings 155-62 (1958); Forum Poll Favors Expansion, 4 Forum 
Memo., p. 14 (Feb. 1958), reprinted in § 202 Hearings 585-596 (1958). In the 
Forum poll, support was distributed among modes of advancing Government aid as 
follows: “preconstruction r & d,” 26%; reducing fuel prices, 14%; lower reprocessing 
charges, 12%; contribution to cover excess capital costs, 12%; special tax amortization 


rates; 12%; “post-construction r & d,” 11%; higher plutonium buy-back prices, 9%; 
capital contribution of fixed sum per kw, 3% ; other, 1%. 





ATOMIC POWER: THE QUEST FOR A PROGRAM 459 


Title to all the special nuclear material created in the reactor is 
vested by operation of law in the United States. However, section 
52 of the act also obligates the Government to pay a “fair price” 
for the fuel it gets in this way. Section 56 directs that the AEC, 
in determining the fair price, “shall take into consideration the value 
of the special nuclear material for its intended use by the United 
States and may give such weight to the actual cost of producing the 
material as the Commission finds to be equitable.” (Italics supplied.) 
Section 56 further requires that the fair price “shall apply to all 
licensed producers of the same material” and authorizes the AEC 
to “establish guaranteed fair prices . . . for such period of time as 
it may deem necessary but not to exceed seven years.” 

Understandably, the AEC has relied mainly on the “intended use” 
criterion rather than “actual cost.” 1° Plutonium has two uses. An 
excellent nuclear explosive, it is needed for atomic weapons. As a 
nuclear fuel for power reactors, its feasibility has not yet been firmly 
established although recent experimentation is encouraging." U-233 
is more tractable as a fuel, but it is in short supply since it can be 
provided only through the breeding of thorium. 

The AEC had established guaranteed fair prices for plutonium for 
licensed domestic producers extending through June 1962, the value 
of the plutonium for weapons use being the criterion. These fair 
prices were classified then; they ranged from $45 down to $12 per 
gram, depending on the content of an unwanted isotope, Pu-240.1 
In November 1956, the AEC announced a “base price” of $12 per 
gram for the period July 1, 1962-June 30, 1963. Then, in May 
1957, AEC raised guaranteed prices through June 30, 1962, by lifting 
the minimum to $30 per gram and, for the year ending June 30, 1963, 
jumped to a flat price of $30 per gram.’ 


100 In the JCAE’s Report accompanying the 1954 bill, “actual cost” was indicated 
to be cost to private producers. H. R. Rep. No. 2181, supra note 13, at 16. This 
creates difficult problems of cost allocation and selection in an industry where, even 
assuming uniform standards of allocation, costs will range widely. The AEC has 
explicitly adopted the “intended use” criterion, note 107, infra. On the interpretative 
problem, see Patrick, The Pricing of Special Nuclear Materials, 31 Lanp Economics 
339 (1955). 

101 Sir John Cockcroft, in his summarizing address at Geneva and in remarks 
made a year earlier, as quoted in 5 Forum Memo 19, 21 (Oct. 1958) and in 4 Forum 
Memo 20 (Oct. 1957). 

102 CCH Atom. Enercy L. Rep. 4 2795; for the levels then prevailing, see testimony 
of AEC Comm’r H. S. Vance, § 202 Hearings 64 (1958). 

103 AEC Release No. 903, Nov. 18, 1956, CCH Atom. Enercy L. Rep. § 2796. 

104 4EC Statement Establishing New Prices for Plutonium, May 31, 1957, CCH 
Atom. Enercy L. Rep. 4 2802 (1957). (All prices are subject to semiannual ad- 
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This move had a drastic impact on the PRDC’s fast breeder re- 
actor.*°° PRDC had counted on a plutonium buy-back of close to 
the $45 ceiling. For other designers who had relied on the $12 price, 
a shift to a greater output of Pu-239 was tempting. With the price 
of U-233 left at its previous $15 level, thorium lost some of its ap- 
peal.*°* The buy-back price of plutonium for foreign recipients of 
special nuclear materials has been left at $12 (the foreign sellers, 
not being “licensed producers,” were not protected by section 56’s 
uniformity requirement). The $12 price reflects the relationship 
between U-235 and plutonium as reactor fuels. The “reasonable 
charge” set by the AEC for the U-235 rises rapidly with the degree 
of enrichment; contained U-235 in uranium enriched to 1% sells 
for $7.58 per gram, to 3%, $12.52 per gram, and to 20% (the 
maximum permitted on foreign sales), $16.12 per gram. Given the 
present unusability of Pu-239, its $12 per gram price can scarcely 
be attacked as unfairly low; indeed, if plutonium does not prove 
usable as a reactor fuel, this price could provide a liberal, if un- 
intended, subsidy.** 

Since the price received for plutonium, even in a non-breeder re- 
actor,’” can be a substantial offset to the cost of fuel, despite re- 
processing charges, the planning of reactors by industry is embar- 


justment based on the BLS Wholesale Price Index.) In its announcement, the AEC 
“emphasized that . . . the prices which will be established for subsequent years 
may be different ....” It declared its “expectation ... that the prices of plutonium 
will be reduced . . . to a level based upon the fuel value . . . in commercial power 
reactor facilities.” Commissioner Vance has explained the price rise as based on 
developments permitting $12 grade plutonium to be used for purposes other than fuel. 
He offered to explain more fully in closed session. § 202 Hearings 65 (1958). 

105 The divagations of AEC plutonium pricing and their effect on PRDC and 
other reactors are treated in What Price Plutonium? 4 Forum Memo 16 (July, 1957), 
and The Economics of PDRP, id. at 11, adding a new § 58 to the Atomic Energy Act. 

Shortly after the 1957 price change the Joint Committee secured an amendment 
to § 56, requiring submission to it and a 45-day waiting period (unless waived) 
before changed or new guaranteed prices or criteria for the waiver of use charges 
could become effective Pub. L. No. 85-79, supra note 92. 

106 Consolidated Edison’s reactor is fueled with thorium-uranium oxide rods. Its 
Senior Vice-President, J. F. Fairman, testified: “. . . if we had a high buy-back price 
for plutonium and we were sure it was going to stick and the price of U-233 is as it 
is now, we would obviously change our core.” § 202 Hearings 466 (1958). 

107 AEC’s November 1956 announcement, after quoting $12 per gram for Pu-239 
and $15 per gram for U-233 in U-233 nitrate, said: “These prices are based on the 
estimated fuel value of the materials.” See Prices for Enriched Uranium, CCH 
Atom. Enercy L. Rep. ¥ 2800 (1957). 

108 Cf. Morrisson, supra note 87, at 205. 


109 In data derived from Yankee Atomic estimates, gross fuel costs of 12.1 mills 
per kwh were offset 2.9 mills by a plutonium credit of $30 per gram (less $1.50 
per gram for reprocessing) and 1.1 mills by a credit of $10.50 net. Statement of 
Michael Michaelis, supra note 98. (The uranium credit is estimated at 4.9 mills.) 


















ATOMIC POWER: THE QUEST FOR A PROGRAM 461 





rassed by uncertainty as to the buy-back prices of Pu-239 and U-233 
after June 30, 1963. The problem is a current one. Reactors now 
in the planning stage will scarcely have become operative by the 
latter date. Understandably, one of the ways suggested for giving 
more Government aid without amending section 169 is by resolving 
doubts as to the weapons need for plutonium and extending the fair 
price guaranty as far ahead as the law allows, either continuing the 
$30 price or restoring the $45-$30 range.’”° 

This solution, however, is criticized, and not merely for guessing 
as to our future weapons needs. More stress is laid on the fact that 
higher-than-necessary buy-back prices are likely to affect reactor 
design leading to an emphasis on plutonium output rather than 
economy and efficiency in power production." 

That this danger is present in all forms of indirect aid is pointed 
out in the written statement to the Joint Committee by Richard S. 
Morse, President of Columbia National Corp., a corporate investor 
in materials producing companies."*? Mr. Morse notes ten factors 
now under Government control that directly or indirectly influence 
reactor design: (1) price of natural uranium, (2) price of enriched 
uranium, (3) rental charge on uranium, (4) buy-back price for 
plutonium, (5) price of heavy water, (6) reprocessing charge for 
spent fuel elements, (7) waiver of fuel charges, (8) waiver of charges 
for heavy water, and contributions to (9) capital costs and (10) 
research and development costs. He argues that, if any of the first 
six prices is set at a level other than that which would prevail in a 
free economy, “the reactors ultimately developed will not be of 
optimum design for competitive use in a free-enterprise system.” 
Waivers of charges, of course, are not compatible with such an 
economy nor are contributions to capital and research and develop- 


110F. K. McCune, Vice-President of General Electric Co. and influential in the 
industry, testified that, if the country required more plutonium for weapons, “then 
the law might be amended to permit the Commission to provide long-term assurances 
as to purchase of plutonium at prices which fairly reflect its value for weapons pur- 
poses.” § 202 Hearings 432 (1958). (The limit is now set by § 56 at seven years.) 
When Rep. Holifield pointed out that Congress cannot predict weapons needs that 
far in advance, Mr. McCune replied: “The question that I think has to be wrestled 
with is: Is it better to let industry guess or to let Congress guess . . . or just do 
nothing.” Jd. at 439. 

111 Even Mr. McCune said, supra note 110, at 439: “I do not think we should apply 
subsidies in order to get a value on plutonium which is way out of line because that 
will simply warp the technology.” AEC Comm’r Vance expressed much the same 
view. § 202 Hearings 63 (1958). 

112§ 202 Hearings 555-557 (1958). Mr. Morse believes that capital contributions 
on a capacity or output basis would have the least distorting effect. 
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ment costs. These, for example, “may result in the development of 
reactors with excessively high capital investment per unit of electrical 
energy generation capacity.” 


The difficulty of projecting the prices that would prevail in a 
free enterprise economy for the six factors to which Mr. Morse 
points is obvious enough. It may be easier to conclude that the 
prices desired by industries seeking financial aid are mot those that 
would prevail in a free economy. But is the goal of a competitive 
place in a free economy one that the industry can hope to achieve 
in the lifetime of reactors needed today to provide experience 
in reactor construction and operation? Mr. Morse’s warning is 
valuable even though his counsel may be perfectionist. 

Still another caveat should be registered at this point. It comes 
from Professor Adams. “In a monopolized field . . . special induce- 
ments may be needed to move the monopolist to do what society 
deems essential . . . . In reply to the question, ‘How much of an 
incentive do you need?’, entrenched interests will always reply ‘just 
a little more than we’re getting now’. For a problem of this sort 
there is no scientific solution; no one can say when an incentive 
assumes the proportions of a handout. We feel that the only answer 
in a democracy is a refusal to engage in this sort of bargaining.” ** 
And so he prescribes the yardstick technique. 


B. Outright Capital Subsidy 


The research and development subsidies that can most readily be 
brought within the exception of section 169 are likely to be most 
helpful early in a reactor program when new concepts are being 
worked out and “R & D” costs are high. But it is agreed that second 
and third generations of a reactor type are needed to evaluate its 
potentialities fully. We are now getting these later generations for 
the pressurized and boiling water reactor types, and they will be 
needed for the other types as well. As experience accumulates, how- 
ever, the relative importance of “R & D” costs will decline. Capital 
costs may still remain so high as to deter the entry of more electric 
utilities into the market. Hence, it is argued, capital costs must be 
subsidized if the electric industry is to build reactors. 


A leading spokesman for the capital subsidy is Willis Gale, Chair- 


113 Adams, Atomic Energy: The Congressional Abandonment of Competition, 55 
Corum. L. Rev. 158, 166 (1955). 
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man of Commonwealth Edison, who in the plan quoted below, also 
takes account of the tensions created by the public-private power 
controversy. Mr. Gale’s position is summarized in a written statement 
he submitted in February 1958 to the Joint Committee: 






We advocate certain basic steps. These include: 


1. That there be the maximum practical participation by exist- 
ing utilities coupled with a substantially expanded program of cost 
sharing by the Federal Government. 


2. That authority be given the AEC to make substantial out- 
right cash contributions toward the capital cost of power reactors 
in addition to the existing research and fuel allowances. 


3. That these atomic plants be built and owned by existing 
utilities, which would be required to put into their projects the 
full amount justified by competitive power costs. 

4. That the Federal Government pay a substantial part, but not 
all, of the balance. 


5. That projects be approved for both privately and publicly 
owned utilities. 

6. That the amount of the Federal aid be split between the two 
roughly on the basis of the present amount of private power as 
compared with the present amount of public power in the country. 
This should entirely eliminate from our atomic program the ques- 
tion of public versus private power .... 

The United States will not have a truly competitive nuclear 
power industry until the utilities, after careful study of relative 
costs, walk up to the counter and buy nuclear plants as a strictly 
business matter. Only actual experience in building and operating 
reactors can provide the basis for these decisions.™* 














A number of variations on Mr. Gale’s plan have appeared." One 
may doubt whether his scheme for maintaining the present balance 
between public and private power would suffice to eliminate that 
issue. The antagonisms run deep; neither side wants to see the 
other’s interests advanced. However, the plan’s evident striving 
for even-handedness might satisfy the Congress. 

To implement the plan, section 169 imposing the “No subsidy” 
rule would probably have to be rewritten.“* The electric power 
industry would certainly press for the concurrent elimination of the 





114§ 202 Hearings 524 (1958). For the industry view, see note 99, supra. 
115 See, e.g., Mr. Morse’s view, supra note 112. 
116 But cf. Morrisson, supra note 24, at 214-15. 
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preference clause in section 44.7 But there is no necessary connec- 
tion between the two. The preference clause would not attach to 
an “investor-owned” utility simply because it was subsidized. On the 
other hand, if the AEC were to build a part of “public power’s” 
share of the program, the preference might be kept for its installations. 
Adoption of a capital subsidy program does not logically require a 
change in congressional policy concerning the distribution of elec- 
tricity produced in the Government’s own plants. 


C. The Construction of Government-Owned Reactors 


In 1956, when the Power Demonstration Reactor Program had 
lost its initial momentum, a bill designed to reenergize it was in- 
troduced by two Joint Committee members, Senator Albert Gore 
of Tennessee and Representative Chet Holifield of California, both 
Democrats. As unanimously reported out by the Joint Committee, 
the bill*** authorized an appropriation of $400,000,000 for a program 
of reactor construction by the AEC, the reactors to be located where 
they could supply power to the Commission’s power-consuming 
installations. 


This bill received substantial support. It also aroused determined 
opposition. The AEC attacked it as requiring a misdirection of effort 
that would set back atomic progress. The “investor-owned” electric 
power industry exerted all its influence to defeat the bill. Together 
they succeeded.’”® The industry’s position on the issue is unchanged. 
As Mr. Lindseth put it, in testifying for the Atomic Power Committee 
of the Edison Electric Institute: 


We have always viewed with great concern proposals to build 
Government-owned nuclear powerplants. The electric power gen- 
erating capacity in America today is already more than 23 percent 
Government owned. Further expansion of Government owner- 
ship of power generating facilities is cause for alarm. We are today 


117 Statement of E. L. Lindseth, Chmn., Committee on Atomic Power, Edison 
Electric Institute. § 202 Hearings 375 (1958). 

118 S, 4146, H.R. 12061, 84th Cong., 2d Sess. (1956). 

119 The Senate passed the bill by a vote of 49 to 40, only three Republicans de- 
fecting to support it. 102 Conc. Rec. 12469 (1956). Before the final vote in the 
House, Rep. Cole had won several mitigative amendments, including one to “au- 
thorize,” rather than “direct,” the AEC to adopt the bill’s program. However, the 
bill was defeated 203 to 191. Jd. at 14288. A group of 14 Democrats from coal-produc- 
ing states joined the opposition. For a brief report of the debates, see Atomic IND. 
Rep. News AND ANALYsIs 2 :227, 2 :244. 
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engaged in a bitter cold war with Russia over the philosophy of 
totalitarian versus democratic government. We must not defeat 
the very objectives we are trying to achieve in that cold war by 
abandoning our principles of free enterprise along the way.170 


In 1957, economy ruled the Congress and proposals for large 
governmental expenditures aroused little interest.17* In 1957 and 
successfully in 1958, Gore-Holifield supporters advocated AEC 
construction of a large reactor at Hanford to produce plutonium and 
later power’ and a gas-cooled, graphite-moderated reactor which 
would show what the United States could do to improve on the 
Calder Hall concept.* The AEC viewed these proposals coolly 
but, under the Joint Committee’s lead, both were authorized by the 
Congress and $45,000,000 appropriated to start the former and $20,- 
000,000 to start the latter. However, in the case of gas-cooled reactor, 
free enterprise is granted a first refusal. 

In the act authorizing the appropriation for the gas-cooled re- 
actor,'** the AEC was directed, within 30 days of the appropriation, 
to issue an invitation for proposals to construct the reactor. The 
industry proposals had to be received within 60 days thereafter. Then 


90 days were allowed for negotiating a satisfactory arrangement. If 
the act’s conditions are not met, then the AEC must proceed “as 
soon as practicable” to construct the reactor at an installation operated 
by or on behalf of the Commission, which is to use the energy. If 
the reactor should later become useless to the AEC, it may be offered 
for sale “to any public, private or cooperative power group” or be 
dismantled. 


120§ 202 Hearings 371, 374 (1958). 
121 See Forum Memo articles cited in note 40, supra. 


122 The proposal for a plutonium-producing reactor raised the issue (apart from 
military needs for more plutonium) whether the reactor should be designed for 
plutonium production only or as a dual-purpose reactor that could later produce 
power. Design studies authorized by Congress in 1957 came up with a production 
reactor convertible into a 300,000 kw power reactor if weapons needs should end. 
Convertibility may account for $25,000,000 of the reactor’s estimated cost of $145,- 
000,000; conversion later, about $60,000,000. Though the power produced would 
be sold to Government facilities, the specter of Government in the power business 
was raised by the President and Administration leaders in trying to block the bill. 
See An Authorization Controversy, 5 Forum MeMo 3 (Aug. 1958). 

128 The JCAE majority had long been concerned by the AEC’s failure to explore 
the reactor concept on which Britain’s impressive atomic program is based. The AEC 
argued that, technologically, this concept, calling for natural uranium (or very low 
enrichments) as reactor fuel, led up a blind alley, given the low costs required in this 
country for competitive power. 

124 See Pub. L. No. 85-590, supra note 35, at §§ 101(d), 110. Designs had already 
been required by Congress in 1957. See Pub. L. No. 85-162, supra note 36, 
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The AEC did as the Congress directed. Its invitation was duly 
issued. Designs for a gas-cooled reactor of the proper size were made 
available, and aid of the third-round types was offered. Then, on 
the eve of the 60-day deadline, a proposal was filed jointly by the 
Philadelphia Electric Co. and the largest conglomerate of utilities yet 
to form a non-profit institution to give research and development aid 
to a reactor project: the High Temperature Reactor Development 
Associates, Inc. (HTRDA), composed of 53 electric utility com- 
panies (51 operating and 2 holding).’** 

Philadelphia Electric would contribute $8,000,000 and build and 
operate a reactor of 40,000 kw capacity (initially 30,000 kw). 
HTRDA would contribute $16,500,000 and, it is proposed, the AEC, 
$14,500,000, for R & D expenses. AEC is also expected to waive 
use charges for fuel of $2,500,000. The reactor (closely akin to 
one now being developed in Britain) would use a homogeneous solid 
fuel mixture in graphite cylinders with helium gas as the coolant. 
High pressure steam, high thermal efficiency, and long-lived fuel 
elements are anticipated. 

The plan is not working out in the way that had been contem- 
plated. The AEC proposes to accept the Philadelphia proposal, but 
to proceed with the gas-cooled prototype it had been designing, 
scaled down to from $51 to $30,000,000 and intended to produce 
power only experimentally, thus reducing the risk of the electric 
utility industry’s opposition.’*** Though the AEC is seeking to escape 
in this manner the election which the Joint Committee sought to pose 
for it, the mechanism devised for the occasion ingeniously combined 
the now familiar concept of Government aid for private construction 
with the Gore-Holifield Bill thesis of Government construction for 
Government use. The issue was posed in terms of a concrete case, 
and the decision put up to industry, precautions (undue perhaps) 
having been taken against delay. The plan was not easy to attack on 
ideological lines. 

Efforts have been made to extend this tactic further. In August 
1958 Chairman Durham and Vice-Chairman Anderson of the Joint 
Committee released a “draft statement of a long-range program for 
the development of civilian nuclear power” worked out by the Com- 







































125 For reports of the proposal, see New York Times, a 22, 1958, p. 1, col. 3; 
A Gas Cooled Reactor Proposal, 5 Forum Memo 6 (Dec. 1958). 

125a For a report of the AEC’s maneuver, see Atomic INp. Rep., NEws AND ANAL- 
ysis, 5:60. 
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mittee’s staff in consultation with a group of experts (ex-Commis- 
sioner Henry DeWolf Smyth of Princeton, Dr. Walter H. Zinn, 
Dr. Chauncey Starr of Atomics International, Mr. Titus LeClair of 
Commonwealth Edison, and Mr. James L. Grahl of the American 
Public Power Association).’*® This program, to be the subject of 
hearings and “seminars,” is to “demonstrate economic nuclear power” 
in the United States by 1970 and abroad by 1968. The program in- 
cludes most of the eleven reactor-types on a list composed by an 
Edison Electric Institute “task force.” 127 It looks to Government- 
financed design studies for a score or so of reactors of different sizes 
and types. About half of these, totaling perhaps 1,000,000 kw, would 
be selected for construction. Of the full array of 21 reactor projects 
proposed for study, one looks to a 300,000 kw plant, six, to 200,000 
kw plants, and two, to plants of 100-250,000 kw and 75-150,000 kw 
respectively. The dozen remaining are 50,000 kw or less. 

The proposed program envisages two categories of projects. Some, 
presumably the larger ones, would be built under an extension of the 
PDRP, with the AEC inviting proposals for defined projects and 
giving PDRP-type assistance, i.e., research and development aid and 
waiver of use charges. These plants would be “based upon reason- 
ably well demonstrated technology.” If industry failed to respond 
adequately to an invitation, the AEC could construct the project. 
These AEC-built projects would fall into the second category, along 
with “experimental prototype reactors.” Reactors in this category 
would be built either at AEC or other publicly-owned sites (federal 
state, or local) or at privately-owned power company sites in high- 
cost areas where no public bodies or electric cooperatives exist to 
claim preference. The AEC would own the reactors, as in second 
round projects. They would be sold or dismantled after 10 years. 

In January 1959 the AEC received a report’** from an “Ad Hoc 
Advisory Committee” set up to consider what its program should 
be in the light of recent program proposals, including its own and 
the Joint Committee’s staff proposal. This committee was chaired 


126 JCAE, Proposep EXPANDED CIVILIAN NucLEAR Power ProGRAM, 85th Cong., 
2d Sess. (Jt. Comm. Print, Aug. 1958). 


127 This list is appended to TECHNICAL APPRAISAL TASK ForcE ON NUCLEAR PoweER, 
STATUS AND ProsPEcTs oF NUCLEAR PowER—AN INTERIM STuDy, A REPORT TO THE 
Boarp oF Directors, Epison Exectric Institute, Table II (1958), reprinted in 
§ 202 Hearings, 467-81 (1958). 

128 AEC, CiviL1an NucLear Power, Report sy Ap Hoc Apvisory COMMITTEE ON 


Reactor PoLticy AND ProcRaM, Jan. 2, 1959; Atomic INnp. Rep., NEws AND ANALYSIS, 
55:11. 
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by AEC Assistant General Manager Alfonso Tammaro and included 
industry and academic members (among them, Dr. Smyth). Its re- 
port departs from the Joint Committee staff proposals in two major 
respects. It would put more emphasis on breeder reactors as neces- 
sary for the long pull. More important for immediate policy is its 
rejection of the large plant in favor of the prototype plant, defined 
as a pilot plant (of not more than 80,000 kw) built with a larger 
plant in mind. The Ad Hoc Committee questioned the special value 
of large-plant experience and argued that more would be gained by 
building a greater number of smaller plants. The Committee would 
enlist the cooperation of private industry where possible, combining 
capital grants with PDRP-type aids so as to reduce any bias in 
design from exclusive reliance on either one. For essentially ex- 
perimental reactors, AEC construction and ownership was recognized 
as probably necessary. The emphasis on prototype reactors would 
reduce the total capacity to be added from the Joint Committee 
staff’s 1,000,000 kw to about 500,000 kw. 


The difference between the two proposals may well be wider than 
this kilowatt gap. Each provides a role for the electric industry in 
building reactors. But a 200,000 kw reactor represents a long-term, 
large-scale commitment by the utility that builds it. Its “reasonably 
well demonstrated technology” means that R & D costs would be 
much less important for it than for prototype reactors, and so aid for 
R & D purposes by the AEC and utility groups would absorb a 
smaller share of the total cost. Waivers of use charges have not 
exceeded five years, a short span in the life of 20 years or more hope- 
fully projected for atomic power plants. Unless sudden advances 
in reactor technology bring the large-scale reactors close to the 
competitive goal, would the electric industry respond to the AEC 
invitations? If it did not,’ large-scale reactors would be built and 
owned by the Government, probably too large in size for local and 
cooperative bodies to consider, perhaps too many for AEC installa- 
tions to absorb. TVA and other large federal power projects would 
provide the logical market. 


129 Industry preference for prototype reactors seems clear at this time. But General 
Electric is predicting large-scale boiling water reactors with costs by 1965 of 8.5 
mills per kwh, a level competitive “in selected locations with fossil fueled plants going 
into service during the 1960’s.” Westinghouse, GE Describe Different A-Power Plans, 
5 Forum Memo 6, 9 (Nov. 1958). And Westinghouse predicts that a 330,000 kw 
advanced pressurized water reactor could be competitive “in high fuel cost areas, 
possibly by 1965.” Atomic INp. Rep., News AND ANALYsis 5:31. 
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Obviously, the Ad Hoc Committee’s scheme for prototype re- 
actors, with capital grants and a more important role for R & D, is 
much more attractive to the electric industry. Unless the case for 
the large-scale reactor is stronger than the Ad Hoc Committee views 
it, the Committee’s program would seem likely to advance the tech- 
nology rapidly enough. Moreover, it leaves to the AEC the choice 
of reactors and the scheduling of development. And we may gain 
experience with large-scale plants vicariously through our association 
with Euratom, to be discussed below. All in all, the plan seems to 
have won the support of the AEC in its basic approach to the prob- 
lem; the AEC’s 1959 program proposals’** concentrate on experi- 
mental and prototype reactors, giving to the electric utility an in- 
ducement to exercise the option to build prototypes in the form of 
a capital grant up to 50% of the plant’s capital cost.’ 

On the other hand, suppose our electric industry adopted the 
cautious approach taken by the Ad Hoc Committee and built no 
reactors independently. If the power reactors under way or pro- 
posed at the time of the Joint Committee staff report (and not since 
cancelled) were all completed by their projected completion dates, 
the United States would have roughly 1,000,000 kw of nuclear ca- 
pacity in service by 1963, a level scarcely consistent with 1956 and 
’57 projections of from 3 to 4,500,000 kw for 1965. To add to this 
level only 500,000 kw for a total capacity of 1,500,000 kw by 1968 
would leave us dismayingly far below our 1970 goals ranging from 
9,000,000 to 27,000,000 kw. Of course these goals*° now seem quite 
unrealistic, and even the Joint Committee staff’s 1,000,000 kw pro- 
jection would leave us far below them. More serious, perhaps, in 
terms of our desire to maintain world leadership, is the fact that by 
1968 our capacity would also be well below Britain’s, the USSR’s, and 
Euratom’s (maybe below that of one or two Euratom members). 
This is not an economic consideration, but our search for a program 
has never been conceived wholly in economic terms. 

129a For the text of the AEC’s Civilian Nuclear Power Program, Feb. 17, 1959, 
see Atomic INp. REp., NEws AND ANALYsIs 55:41. 

129 The proposed Capital Assistance Program includes a number of safeguards 
designed to prevent the recipient from getting atomic power at less than conventional 
power costs as a consequence of the subsidy. See AEC, Proposed Procedures for 
Implementation of Capital Assistance Program, March 24, 1959, id. 55:53. For the 


text of draft amendments to the Act providing for capital assistance. See 6 Forum 
Memo 10 (March 1959). 

130 Several estimates, including those given in the text above are presented in Davis 
& Roddis, A Projection of Nuclear Power Costs, Atomic ENERGY IN INDUSTRY, 
supra note 61, at 21, 25, Table 4. 
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The situation seems designed for compromise, but it need not be 
another temporizing one. The Joint Committee may well insist on 
one, two, or three large-scale plants and agree to more prototypes. 
Upon being elected its chairman for the 86th Congress, Senator 
Anderson, while calling for a “bolder program,” gave support to 
the Government’s “paying the major share of the difference between 
nuclear and conventional plants,” *** a move that might overcome 
utility reluctance to make major commitments. The Committee may 
propose the amendment of section 169 (or encourage the AEC to 
reinterpret it’**) so as to permit such capital grants. The idea of the 
guaranteed fuel cost might be carried over from the Euratom plan 
of cooperation to the domestic scene. 


Perhaps more important than the actual terms of a compromise 
would be the relationship between the AEC and the Joint Committee 
that (hopefully) would flow from it. Differences over atomic power 
policy have led to a power contest between the AEC and the Joint 
Committee. Apparently convinced that the AEC was failing the 
nation because of its dependence on teamwork with industry, the 
Democratic leadership in the Committee has been encroaching per- 


sistently on the domain that normally is reserved to the executive.*** 
Moreover, its special composition and authority and its “currently 
informed” staff'** have given it an unusual ability to put pressure 
on the executive. Yet, in the long run, the co-existence of two policy- 
making centers cannot be compatible with good administration. If 
genuine agreement on the broad outlines of a long-term policy can 
be reached, the Joint Committee may grow less activist and allow 
the AEC under its new Chairman, John A. McCone, a needed 
flexibility in reducing policy to practice. As the Ad Hoc Committee 


131 Atomic INp. Rep., NEws AND ANALYsIS, 5:38. Sen. Anderson characterized 
the public-private atomic power controversy as “phony” and complimented the Ad 
Hoc Committee report, though he found it “too timid” in certain respects. Jd. at 5:39. 

132 Cf. Morrisson, supra note 24, at 214-15. 


133 The hearings in recent years are shot through with expressions of suspicion 
of the AEC staff and particularly its then Chairman, Admiral Strauss. For a dis- 
cussion of the accompanying tendency to invade specific planning and contracting 
functions, see Morrisson, supra note 24, at 218-21. The JCAE has increased its legal 
controls. See notes 92, 105, supra. The problem cuts deeper than a clash of personali- 
ties. The JCAE has a sensé of special responsibility to the less well-informed 
Congress. See, e.g., remarks of Sen. Anderson, supra note 42, at 121. 

134 But for the JCAE’s more than ordinarily capable staff, the Committee could 
not keep abreast of AEC and industry developments, scrutinize projects and agreements 
sharply, and engage in such affirmative policy-making measures as the holding 
of “seminars.” The Atomic Energy Act, § 202, directs the AEC to “keep the Joint 
Committee fully and currently informed” as to all its activities. 
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declared: “Cooperation between the two groups is the most important 
single factor in the success of this country’s nuclear power pro- 
gram.” **° And such cooperation may well prove crucial to the 
success of our new atomic venture: the agreement with Euratom. 


VI. Teamwork Overseas: THE Euratom AGREEMENT 


In 1956, as the PDRP slowed down and high costs dimmed com- 
petitive power prospects at home, the supplying industries began to 
cast glances overseas. The Geneva Conference in 1955 had lowered 
barriers. The State Department was negotiating bilateral agreements 
for cooperation (chiefly “research bilaterals,” to be sure).** The 
Soviet Union’s opposition to the proposed International Atomic 
Energy Agency was beginning to melt. Moreover, it was clear that 
competitive reactors could be designed for use in high-cost areas 
abroad much sooner than in the United States. 

The emergence of the Euratom idea gave substance to the in- 
dustry’s hopes. In February 1957, a visit was paid the United States 
by three representatives of the six member powers of the European 
Coal and Steel Community (France, Germany, Italy, Belgium, the 
Netherlands, and Luxemburg). “A Target for Euratom,” the report 
published by the “Three Wise Men,” set a dramatic goal of 15,- 
000,000 kw of installed nuclear capacity by 1967.7*" 

After the Euratom Treaty was ratified late in 1957, the European 
Atomic Energy Community soon came into being, its structure 
modelled closely on the lines of the Coal and Steel Community but 
including provisions'** designed to meet the requirements for co- 
operation of our Atomic Energy Act. In the fall of 1957, the 









































135 AEC, Civilian Nuclear Power, supra note 128, at 55:32. Friction at the § 202 
Hearings indicate that the problem of achieving good working relations and a 
consensus on program has not been entirely solved by the departure of Chairman 
Strauss. See End of a Honeymoon, supra note 42, at 8-10. 

136 The Atomic Energy Act permits the export of special nuclear materials and 
many other foreign transactions only if pursuant to “Agreements for Cooperation” 
with other countries. Under § 123 such agreements require specified Presidential 
findings and must lie before the JCAE 30 days while Congress is in session. Its 
express approval is not required. A “research bilateral” provides for the export of 
only enough U-235 for a research reactor, ordinarily 6 kg plus pipeline needs. 

On programs for international cooperation generally, see Cavers, International Co- 
operation in the Peaceful Uses of Atomic Energy, 12 Vano. L. Rev. 17 (1958). 

137 A Target for Euratom is reprinted in Proposep EuRATOM AGREEMENTS, HEAR- 
1Incs BEForE THE JCAE, 85th Cong., 2d Sess., Pt. 1, 35-64 (1958). (These hearings 
will be cited hereafter as “Euratom Hearings”). 

138 E.g., retention of title to special nuclear materials in the Community. 


139 For the text in English of the Treaty Establishing the European Atomic Energy 
Community (Euratom), see 51 Am. J. Int. L. 466 (1957). 
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International Atomic Energy Agency’ had also begun its operation, 
with a former chairman of the Joint Committee on Atomic Energy, 
W. Sterling Cole, as its Director General.’** More and more bilaterals 
were being signed, increasingly “power bilaterals.” *? Moreover, 
exercising his (probable) authority under the act, the President 
had allocated first 20,000 kg of U-235 and then 30,000 more for 
distribution to friendly countries.'** 


Yet, as had happened before, industry hopes aroused by govern- 
mental action were not sustained by orders in volume. Several 
foreign projects were abandoned."** British competition seemed about 
to capture the markets.’ Many firms were troubled by the lack of 
indemnity or other protection against third-party liability for nuclear 
accidents involving their products.* The prospect of foreign sales 
was losing its potency as a stimulus when the agreement in May-June 
1958 between Euratom and the United States Government in- 
troduced new grounds for industry optimism. 

The Euratom agreement took the form of three documents:*** a 
brief formal agreement setting up an “international arrangement” as 
required by section 11(1) and 124 of the act;’** a Memorandum of 


140 For the text of the Agency Statute, see 51 Am. J. Int’L. L. 466 (1957). For an 
excellent commentary on the Statute and its history, see Bechhoefer and Stein, 
Atoms for Peace: The New International Atomic Energy Agency, 55 Micu. L. REv. 
747 (1957). 

141 See AEC 23rp SEMIANN. Rep. 192 (1957); Report from Vienna, 4 Forum 
Memo 3 (Oct. 1957). 

142 For tabulations of agreements as of April 1, 1958, see § 202 Hearings 79 (1958). 

143 For the texts of the President’s statements making the allocations, see AEC 20TH 
SEMIANN. Rep. App. 8, at 252 (1956); AEC 22np Semrann. Rep. App. 13, at 255 
(1956). Does § 41(b) of the act, on which the President relied, authorize him to 
bind future years or future Presidents? 

144 American & Foreign Power Co. abandoned plans to build three 10,000 kw 
power reactors in Latin America because of high costs. See A & FP Latin American 
program ‘suspended, 5 Forum Memo 43 (March-July 1958). General Public Utilities 
gave up a project for a power reactor in Manila, P. I. See letter from E. W. More- 
house, Vice-President, § 202 Hearings 538-39 (1958). 

145 British A-Power Plant for Italy's AGIP Nucleare, 4 Forum Memo 13 (Dec. 
1957) ; Two A-Plants for Japan? 4 Forum Memo 18 (June, 1957). See the colloquy 
between Rep. Holifield and J. D. Luntz, Editor, Nucleonics, § 202 Hearings 165-66, 
171-72 (1958). 

146 For evidence of this concern, see Forum Poll Favors Expansion, supra note 99. 

147 All are printed in JCAE, Proposep EuratoM AGREEMENTS (with associated 
documents and materials), 85th Cong., 2d Sess. (Jt. Comm. Print, July, 1958) (cited 
hereafter as Proposed Euratom Agreements). 

148 An agreement with more than one nation (other than with a regional defense 
organization) is defined as “an international arrangement” by § 11(1) of the act. 
It must be approved by the Congress or ratified as a treaty. [bid. In authorizing such 
agreements, § 124 requires that the cooperation be “undertaken pursuant to an agree- 
ment for cooperation” under § 123. For the text of the “International Agreement” 
see Proposed Euratom Agreements, App. B, at 13 (1958) ; Euratom Hearings, pt. 1, 
11-12 (1958). 
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Understanding which, with its Attachments A and B, outlined a plan 
of cooperation quite specifically;** and a draft Agreement of Co- 
operation’ (to satisfy section 123 of the act) which reproduced 
the Memorandum in somewhat more general terms. Together with 
a draft Euratom Cooperation to provide financial implementation, 
these did not reach the Congress until late in June. The Joint Com- 
mittee leadership gave the plan a cool reception. 

The plan in substance was the following: The United States and 
Euratom would establish a joint program to bring into operation 
in Euratom countries by 1963 large-scale reactors “of proven types 
with a capacity of 1,000,000 kw and approaching the competitive 
range of conventional energy costs in Europe.” In selecting types, 
the AEC and the Euratom Commission would apply technical criteria 
jointly developed, “the technical and economic features” being “con- 
sidered and approved jointly” by the two bodies. To aid in meeting 
the estimated capital cost of $350,000,000, the United States would 
provide a long-term line of credit of $135,000,000. To improve 
reactor performance and lower fuel costs, a joint 10-year program 
of research and development was planned with $50,000,000 from 
each partner for the first five years. 


To stabilize fuel costs, the United States would extend guarantees 
“in the form of maximum charges for fabrication of the fuel elements 
and minimum integrity of the fuel elements under irradiation.” *™ 
If the industry charged less for fuel elements than the maximum 
guaranteed or if their performance lasted longer than the guaranteed 
minimum, “equitable sharing” of the savings with the United States 
was required but only to the extent of its losses under the particular 
guarantee. 


The maximum levels of price and performance which the AEC 
was prepared to guarantee were reduced to quite specific “objectives” 
in Attachment A to the Memorandum of Understanding.* The 
integrity of stainless steel and zirconium clad fuel elements in light- 
water cooled and moderated reactors would be guaranteed to an 


149 For the Memorandum of Understanding, see Euratom Hearings, pt. I, App. 6, 
at 393 (1958), Proposed Euratom Agreements, App. C, at 14 (1958). For accompany- 
ing “Working Papers,” see id., App. H, at 35. 

150 For the draft agreement, see Proposed Euratom Agreements, App. D, at 22 
(1958) ; Euratom Hearings, pt. 1, at 12-18 (1958). 

151 Annex A to the draft Agreement for Cooperation, Proposed Euratom Agree- 
ments, App. D, at 28 (1958) ; Euratom Hearings, pt. I, at 18 (1958). 

152 Proposed Euratom Agreements, App. C, at 19-20 (1958). 
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ave.age irradiation level of 10,000 megawatt days per metric ton of 
contained uranium. This was a much higher performance than had 
been demonstrated in operating experience, though experiments in 
test reactors are reassuring. At $100-$140 per kg of contained uranium 
dioxide with a U-235 enrichment of not more than 3%, the maximum 
price per fuel element was much below prices in the current thin 
market. Dr. F. K. Pittman, Director of AEC’s Office of Industrial 
Development, testified that the levels were “reasonable” in the light 
of experience.** However, he explained that they were arrived at 
by calculating a level of cost that would make the construction of 
reactors economically feasible. If Euratom estimates as to capital and 
(non-fuel-cycle) operating costs were realized, the fuel-cycle guaran- 
tees would make possible an over-all cost for electricity about 1.5 
mills per kwh above the current cost of generating electricity in 
Euratom countries.'** 

Obviously such estimates must be highly speculative, but the plan 
is an ingenious device. It reassures the European utility concerning 
a major and otherwise dangerously uncertain cost factor and holds 
out to the United States the chance, if the art advances, of being 
made whole for its initial outlays under the guarantees. However, 
problems arise when a subsidy is called on to do the work of the 
market. The fuel-cycle guarantees pose a dilemma. 

To hold down their cost to the United States and to put pressure 
on fabricators to improve their elements, fabricators should be re- 
quired to give guarantees themselves. This limit AEC’s liability 
to the spread between the fabricator’s guarantees and the AEC’s. 
But if AEC protects the European utilities, they will have only 
indirect incentives to bargain to lift performance guarantees up, and 
hold fabrication charges down, to the AEC’s level. Probably the 
AEC itself must assume this responsibility. 

However, AEC demands on the fabricators to minimize its risks 
could result in freezing out as guarantors firms that lack financial 
resources and fabricating experience comparable to Westinghouse’s 
and General Electric’s. A few other less experienced big concerns 


153 See Euratom Hearings, pt. II, at 431, 459 (1958). The $100 fabrication charge 
is for stainless steel cladding; the $140 charge, for zirconium. Charges for fuel ele- 
ments departing from the standard are to be adjusted. 


154 For this computation in outline, see id. at 426-31. 
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might seek to “buy into” the market, but the smaller firms might be 
deterred from entering.’* 

As the Joint Committee considered these and other difficulties 
posed by the belated program, it determined (1) to limit its approval 
of any commitment to approval in principle (plus the minimum funds 
needed to get the research program under way) and (2) to add 
criteria for reactor selection and for fuel-cycle guarantees. 

The approval in principle took the form of approval of the formal 
agreement’ and the inclusion in the Euratom Cooperation Act— 
which in due course was enacted**"—of authority to contract for 
guarantees and for buying back special nuclear materials. However, 
this authority was subject to both an Agreement for Cooperation 
and the authorization of appropriations. This was a “Hang your 
clothes on the hickory limb” approval. No contracts can actually be 
entered into.** The Agreement for Cooperation, the statutory pre- 
requisite to action beyond research and planning, was not approved; 
indeed, the AEC did not attempt to submit it formally. Authorized 
appropriations were held to $3,000,000, to be matched by Euratom,”® 
to start cooperative research. 

This grudging action reflects in part the Committee’s insistence 
on driving with a short rein. However, its operation on the sub- 
stantive proposals is even more significant. First, the Committee 
threw out the program’s limitation to reactors “of proven types” 
(identified by the AEC as the pressurized and boiling water reactors 
and the less tried but promising organic-moderated reactor). To 
prevent time from limiting choice, the Committee provided in the 
Cooperation Act that two of the (probably six) reactors to be built 
might be completed two years after the rest. 

The Committee’s concern for competition manifested itself in a 


155 Jd. at 438; pt. I, at 274-79; colloquy between Mr. J. T. Ramey, Executive 
Director of the JCAE, Comm’r J. F. Floberg, and Dr. Pittman, id. at 459. 

156 S. Con. Res. 116, H. R. Con. Res. 376, 85th Cong., 2d Sess. (1958). 

157 Act of Aug. 28, 1958, Pub. L. No. 85-846, 72 Stat. 1084. 

158 The bill gives “only the authority for the Commission to proceed with plans 
to make contracts. Such contracts cannot be entered into... .” S. Rep. No. 2370, 
H. R. Rep. No. 2647, 85th Cong., 2d Sess. 16 (1958). However, § 4 retains $90,- 
000,000 as a ceiling on the AEC’s contingent liability under prospective guarantees. 
For its computation, see Letter by Comm’r J. F. Floberg, Euratom Hearings, pt. II, 
at 467 (1958). 

159 Euratom Cooperation Act, supra note 157, at § 3. Euratom matching is to be 
“equivalent,” not a “dollar-for-dollar matching.” See S. Rep. No. 2370, H. R. Rep. 
No. 2647, supra note 158, at 16. 

160 See Euratom Hearings, pt. I, at 93-109 (1958). 
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series of five “principles” that it wrote into the provision (section 4) 
authorizing (in principle) the fuel-cycle guarantees. All five are 
declared only to guide but not to limit AEC’s action. The first 
principle (a) admonishes the AEC to “encourage a strong and com- 
petitive atomic equipment manufacturing industry in the United 
States” which will produce diversified reactor parts and fuel elements. 
The next three principles (b) incorporate Attachment A to the 
Memorandum of Understanding (dealing specifically with the guaran- 
tees), (c) require that the AEC publish “minimum levels of fuel 
element cost and life” to be guaranteed by the manufacturer, and 
(d) forbid the latter to give more favorable treatment to other 
buyers for a “reasonable period.” A final principle (e) requires the 
AEC to be given patent licenses for governmental purposes on any 
inventions relating to fuel elements conceived by a fabricator during 
its guarantee period.’ 

The Committee made it plain that they did not want the big 
companies to crowd out the smaller firms which have been develop- 
ing some advanced reactor types or the AEC to fix the minimum 
level of the guarantee so as “to make impossible participation by 
smaller United States manufacturers” of fuel elements.’*? But Eura- 
tom is bargaining for electric power; its interest in promoting wide 
spectrums of reactor concepts and reactor manufacturers is only 
secondary. Nevertheless, not only did Euratom promptly conclude 
a revised Agreement for Cooperation in which “proven types” were 
no longer specified and the completion date for two reactors was 
duly extended,’ but also, in agreeing with the AEC on the criteria 
for invitations to reactor makers, the Euratom Commission has ac- 
cepted terms that reflect the Joint Committee’s objectives." Thus, in 
appraising the extent to which a proposal would advance the tech- 
nology of nuclear power, one consideration will be a “reasonable 


161 For comments on problems created by the patent provisions of the Euratom 
Agreement and this principle, see Allan, Atomic Energy and World Trade, 12 Van. 
L. Rev. 51, 77-78 (1958) ; Cavers, supra note 136, at 41-42. 

162 “The Joint Committee realizes that . . . this program might benefit only 1 or 2 
of the large atomic equipment companies . . . , and it is intended that the Commission 
shall select the projects and enter into the guaranty contracts in such a way as to 
avoid this result.” A smaller company, it notes, may require more aid than a larger 
one. “The Commission should not be forced . . . to accept the low bid or the choice 
of the Euratom operator.” S, Rep. No. 2370, H. R. Rep. No. 2647, supra note 158, 
at 17, 18. 

163 The agreement was signed Nov. 8, 1958 and laid before the JCAE on Jan, 
14, 1959. For its text, see Atomic Inv. Rep., News AND ANALysis, 55:33. 


164 Id. at 5:29. 
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diversity of plant types and designs. ” And the proposer must show 

“the extent to which the project contributes to a strong and com- 
petitive atomic manufacturing equipment industry in the United 
States and in the Community.” 

These are standards of some generality. Will their application 
be solely for the two Commissions, or will the Joint Committee 
wish to review their choice? Oddly enough this question still seems 
open. The AEC has proposed the authorization of $60,000,000 to 
cover contingent liabilities on fuel-cycle guarantee contracts. But 
Senators Anderson and Pastore have objected, the former remarking 
that it would be “sounder policy to seek funds for each individual 
contract after the AEC explained to Congress the limit of liability 
under each contract.” **° If merely the extent of liability were at 
issue, delay might be the only risk, but the guarantee question could 
open up questions concerning the fuel element chosen, its fabricator, 
and so on to the reactor, its merits, and its maker. Even Euratom 
tariff policy might become involved. Furthermore, guarantees 
apart, will commitments to deliver nuclear fuel and buy back pluto- 
nium also have to be reviewed on a project-by-project basis? The 
legislation is not clear, but there is legislative history that suggests 
an affirmative answer.’ 

One may sympathize with the Committee’s concern to preserve 
competition in overseas business and its desire not to allow industry 
to exploit the occasion unfairly, but the situation scarcely lends itself 
to legislative scrutiny on a case-by-case basis. The Committee’s ap- 
proach would be much more apt if the AEC itself were contracting 
for reactors to be built for its own use. Instead, the program looks 
to a highly involved set of relationships. In any case these must em- 
brace the AEC, Euratom and its Agency which purchases nuclear 
fuels, the reactor owner and operator (not Euratom but an electric 
power authority or company in a Euratom country), the various 


165 Jd. at 5:30. 


166 Word that the Euratom Community was imposing a tariff of 10% on atomic 
equipment imported from the United States, though suspended until 1962, caused 
adverse reactions among JCAE members. Jd. at 5:29. 

167 Euratom Hearings, pt. II, at 443-47, 477-79 (1958). Comm’r. Floberg (testify- 
ing): “Then this proposal [by the foreign utility], if it is cleared by the joint 
([Euratom-United States] Board, has to come to the Atomic Energy Commission for 
its approval and we have to submit it to this committee for our authorization to 
proceed with this proposal.” Soon after, he denied that he meant either laying the 
proposal before the Joint Committee or obtaining an authorization of the appropria- 
tion. Free 4 My contract had to have “affirmative authorization,” he replied, “Yes, 
sir.” Id. at 477-79. 
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equipment manufactures in all the Euratom countries (who will wish 
to take advantage of the common market in nuclear goods),*®** the 
American reactor builder, and the American fuel element fabricator, 
if the elements have been subcontracted. To these intricacies must 
be added health and safety problems, measures to safeguard nuclear 
fuels from diversion to military uses, and the third-party liability 
worry. The Joint Committee cannot administer even the American 
end of this complex by remote control. 

There is one further element of concern in the situation which 
has yet to manifest itself: will American participation encounter 
troubles under the antitrust laws? The European atomic industries, 
inspired by the American “study groups,” early organized one or 
more clusters of industrial firms in each country not merely to study 
but to engage in atomic development and manufacturing.” In gen- 
eral, in Europe as here,’”° the groups were organized on a principle 
of complementarity, but, since the law abroad does not inhibit the 
cooperation of competitors, they often include firms that, in the 
United States, would have to remain competitors. In other words, 
the groups may be cartels or a close approximation thereto. 

To what extent may an American manufacturer lawfully do busi- 
ness with one of these groups, to what extent may it acquiesce in, 
or impose, restraints on doing business with competitors?*** Patents 
may be involved; more usually, communication of know-how. Some- 
times, a joint subsidiary may provide an effective medium for co- 
ordinating an operation involving many firms, including perhaps 
agencies of the national government. 


These questions open up a whole vista of problems which cannot 


168 The Euratom Community is to apply a common tariff to all “specifically atomic 
products” and to abolish all duties and quotas on them among its members. AEC 
Summary of the Euratom Treaty, Euratom Hearings, pt. I, App. 8, at 403 (1958). 

169 For an incomplete listing, see AEC Summary of Reactor Projects within the 
Euratom Countries, Euratom Hearings, App. 4, at 364. For more inclusive surveys 
of industrial combinations, see French Nuclear Groups, 5 Forum Memo 21 (Sept. 
1958); Scully, Selected Aspects of the European Atomic Industry (unpublished 
seminar paper, 1958, Harvard Law School Library). 

170 See notes 18, 59, supra. 


171 Fither the American firm or the foreign combination, or both, may initiate 
the restraint. If the latter is using knowledge supplied by the American firm in 
making its product, the American firm may be barred from sales to other reactor 
makers in the combination’s nation and, possibly, in certain third states. The Ameri- 
can firm may seek to preserve its own and third-state markets to itself. Even if the 
combination is buying the American firm’s product, it may seek to deny its rivals 
access to that product. 
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be dealt with here.’** Moreover, no machinery exists that can give 
clearcut answers in advance to these and similar questions. Perhaps 
the problem will be ignored by the industry and the Government 
alike. Perhaps some exculpatory legislation will be sought.’ 

If determination, ingenuity and good will on both sides of the 
Atlantic can transform the still embryonic program of cooperation 
with Euratom into a large and vigorous operation, then we may find 
that, in solving these problems, we have gone far toward solving our 
domestic problems. A 1,000,000 kw reactor program is about as 
large as all the projects we have launched in five years. Moreover, 
the Euratom program will benefit from our experience and from its 
concurrent program of cooperation with the British.’* In turn, the 
projected arrangements will assure close American participation in 
Euratom’s post-operational as well as pre-operational research and 
development. If a substantial domestic program is now adopted, 
the new construction could be coordinated with Euratom’s to make 
the programs complementary in character, with design pioneering 
primarily the responsibility of the United States.’ 

Though probably the Euratom reactors will not achieve competi- 
tive atomic power in American terms, they and the concurrent Ameri- 
can and British construction may well make its attainment an easy 
next step. Once the goal is reached, once nuclear reactors and con- 
ventional thermal plants begin contending on economic terms for the 
favor of the electric industry, most of the distinctive problems of 
the interrelationship of Government and industry in the exploitation 
of atomic power will have been reduced to familiar patterns. But 
bringing this about will require teamwork that is not a slogan but 


172 The perplexities posed by the application of the Sherman Act and other anti- 
trust laws to business transaction with varying degrees of “foreignness” have given 
rise to a considerable literature. Two principal works are BREWSTER, ANTITRUST AND 
AMERICAN BusINess ABROAD (1958); FuGATE, FoREIGN COMMERCE AND THE ANTI- 
TRUST Laws (1958). 

173 Compare recommendations (not specifically directed to atomic trade) by the 
Special Comm. on Antitrust Laws and Foreign Trade, Ass’n of the Bar of the 
City of N.Y., National Security and Foreign Policy in the Application of American 
Antitrust Laws to Commerce with Foreign Nations 25 (1957) with stricter proposals 
in Brewster, op. cit. supra note 172, at 448, 456. 

174Tn reporting the Euratom Cooperation bill, the JCAE noted that “Euratom 
is negotiating with the British as well as the United States” and declared that it 
did “not intend that the British foreign atomic power efforts should be undercut.” 
S. Rep. No. 2370, H. R. Rep. No. 2647, supra note 158, at 12. 

175 JCAE “has been assured by the AEC that support of the Euratom program will 
in no way provide a basis for any lessening of effort in the domestic atomic power 
program. The committee looks on the Euratom pregram as a part of a broad long- 
range program of domestic and foreign atomic power development.” Ibid. 
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an actuality. This in turn will demand from the participating states 
and industries a degree of wisdom, toleration, and imagination not 
often found in public affairs, domestic or international. 





ADMINISTRATIVE AUTHORITY TO SETTLE 
CLAIMS FOR BREACH OF GOVERNMENT 
CONTRACTS 


Joel P. Shedd, Jr.* 


I. THe ProspLtem 


In the business world it frequently happens that when one parry 
to a contract suffers damages as a result of a breach by the other 
party, the party who breached the contract recognizes his liability 
and is ready, able and willing to pay off the claim of the damaged 
party without either party being subjected to the delay and expense 
of litigation. In other cases there is a bona fide dispute as to which 
party is at fault, but both parties, each acting on the advice of coun- 
sel, decide to enter into a compromise settlement agreement. The 
business world is acutely aware that litigation is expensive and time- 
consuming, so that “you lose even if you win,” and the results of 
litigation are unpredictable and frequently unsatisfactory. This is 
particularly true as to complicated and highly technical business 
transactions. For these reasons, attorneys for business clients are 
likely to take more pride in their success in making out-of-court set- 
tlements than in their skill in trial work. 

What has been said about out-of-court settlements applies when 
both parties to the contract are private business firms, but the situa- 
tion is quite different when one of the parties to the contract is the 
United States Government. Claims for damages for breach of Gov- 
ernment contracts are not settled out of court in the manner cus- 
tomary among business men for the truly amazing reason that a rule | 
has grown up to the effect that no one in the Government has au- 
thonty- to Enter into an agreement for the settlement and payment 
of a claim for damages for breach of a Government contract. Per- 
haps this is a slight over-statement of the rule. The rule, as it is 
generally understood, is that the executive department _or agency 


charged with the administration of the contract does not have au- 


* Member, Army Panel, Armed Services Board of Contract Appeals. A.B. Emory 
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The views expressed by the author, of course, do not purport to reflect the views 
of the Department of Defense or the Armed Services Board of Contract Appeals. 
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thority, either by agreement with the contractor or by unilateral 
action, to settle and pay a claim for damages for breach of such 
contract. The rule recognizes that under certain circumstances which 
will be discussed later the General Accounting Office and the De- 
partment of Justice have authority to settle certain claims for breach 
of contract. 


The following is a typical statement of the ru'e: 


[T]he Secretary of the Navy and other executive officers are not 
authorized and have no power to entertain, pass upon, adjudicate 
or settle claims for unliquidated damages. . . . However, . . . we note 
that the above principle is subject to an equally well established 
exception, that matters which otherwise could give rise only to 
claims for damages for breach of contract often are converted by 
specific contract provisions into matters properly for determination 
and payment under and pursuant to the contract.' 


The practical effect of the rule is best shown by some illustrative 
cases: 

In 1935 the Public Works Administration awarded a contract for 
the construction of a housing project in Chicago. Shortly after the 
contractor started work, he was delayed and subjected to increased 
costs of performance due to the unreasonable delay of the Govern- 
ment in approving changes in foundations and by leaking walls caused 
by faulty Government design. Eighteen years later the successor 
in interest of the defunct contractor recovered a $55,197.38 judgment 
in the Court of Claims for the damages sustained as a result of the 
Government’s breach of the contract.” 

In 1940 the Army entered into a contract for the construction of 
a building, but after the contractor had erected part of the basement 
wall, the Army decided to make major changes in the specifications 
which made it necessary for the contractor to stop work, and the 
Army took an unreasonable time in notifying the contractor of the 
approval of the changes. The Army gave the contractor a price 
adjustment for the structural changes in specifications, but the War 
Department Board of Contract Appeals dismissed for lack of juris- 
diction the contractor’s claim for damages resulting from the Army’s 


1 Paragon Oil Co., ASBCA No. 3980, 58-2 BCA 4 1845 (p. 7307). 
2 Continental Il. Nat’l Bank v. United States, 126 Ct. Cl. 631 (1953). 
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unreasonable delay.* In 1948 the executors of the deceased contractor 
recovered in the Court of Claims.* 

A contractor on a construction project in Puerto Rico made a 
claim for damages sustained as a result of a delay by the Government 
in furnishing him some materials the Government was required to 
furnish, but in 1945 the War Department Board of Contract Appeals 
dismissed his appeal for lack of jurisdiction.’ Eight years later the 
contractor recovered damages in the amount of $18,305.56 in the 
Court of Claims.*® 

Under a contract for the construction of improvements to an Ord- 
nance Proving Ground, the Government made numerous changes 
which increased the cost of performance and delayed the work. The 
Army gave the contractor a time extension and made price adjust- 
ments to cover the cost of the structural changes in the work, but in 
1947 the War Department Board of Contract Appeals denied the 
contractor’s delay claim.” Six years later the Court of Claims allowed 
recovery in the amount of $21,892.99, on the basis that the Govern- 
ment breached the contract by taking an unreasonable time to make 
some of the changes.* 

A contractor for the construction of an Ordnance Plant made 
claim for damages for delays resulting from delay of an Architect- 
Engineer-Management contractor in furnishing drawings to the con- 
struction contractor and for the Government’s failure to make electric 
power available to the contractor as required by the contract. The 
War Department Board of Contract Appeals dismissed the appeal 
as involving “only claims for unliquidated damages for alleged 
breaches of contract.” ® The contractor recovered $40,902.95 in the 
Court of Claims.’® . 

In looking over the Court of Claims reports we are first impressed 
with the long delay before the contractor received the relief to which 
he was entitled, and the fact that in so many cases the recovery was 
obtained by the representative of a defunct contractor. But the real 
tragedy of many of these cases is that the delay in justice which 


3H. R. Kirk, BCA No. 1, (1943). 

4 Kirk v. United States, 111 Ct. Cl. 552 (1948). 

5 Rafael Torres, Jr., BCA No. 1054 (1945). 

6 Torres v. United States, 126 Ct. Cl. 76 (1953). 

7 Ross & Co., BCA No. 1243 (1947). 

8 Ross and Co. v. United States, 126 Ct. Cl. 323 (1953). 

9F.H. McGraw & Co., BCA No. 1360 (1946). 

10 F. H. McGraw & Co. v. United States, 113 Ct. Cl. 29 (1949). 
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resulted in economic disaster to the contractor occurred because the 
executive agency charged with the administration of the contract 
made no effort to settle and pay the contractor’s just claim because, 
in its Opinion, it was without authority to do so. 

No matter how carefully contracts are made and administered, 
there always will be cases where one party to the contract is damaged 
by reason of the failure of the other party to carry out its obliga- 
tions under the contract, and there is bound to be something wrong 
with a system which prevents the Government, as a contracting party, 
from settling and paying claims for damages for breach of contract 
in the manner that is customary between private contracting parties. 
It is unintelligent to force both the Government and the contractor 
to the delay and expense of litigation when there is no real dispute 
as to liability and a settlement satisfactory to both sides can be 
negotiated if we can find someone in the Government with authority 
to negotiate such a settlement. 

While it is true that the Government can act only through agents 
who must act within the scope of their authority, this is equally true 
of private corporations, as well as of states, municipalities and other 
public bodies. The federal government is not unique in that it must 
act through agents who have limited powers. Under our constitu- 
tional system of separation of powers, the power to make and ad- 
minister contracts is definitely an executive function, as distinguished 
from a legislative or judicial function; hence, there would seem to 
be no requirement of a delegation of authority from the legislative 
branch to enable the executive branch to make and administer con- 
tracts. What is the legal basis of the rule which bars the executive 
agencies from settling claims for breach of the contracts they ad- 
minister? What laws prevent the Government from settling claims 
for breach of contract in the manner customary among private 
business corporations? What are the limits of the rule? What is the 
difference, if any, between a claim arising under a contract and a 
claim for breach of contract? The purpose of this article is to dis- 
cuss and attempt to find the answers to these questions. 


II. Impirep Autnortry To ConTRACT AND TO SETTLE 
CLAIMs For BREACH OF CONTRACT 


In 1831 the Supreme Court held in United States v. Tingey™ that 


11 30 U.S. (5 Pet.) 115 (1831). 
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no express statutory authority is necessary in order for the Govern- 
ment to enter into a contract, as the capacity to contract is incident 
to the general right of sovereignty, and that the Government may, 
within the sphere of the constitutional powers confided to it, and 
through the instrumentality of the department in which such powers 
are confided, enter into contracts not prohibited by law and appro- 
priate to the exercise of such powers. In an opinion written by Mr. 
Justice Story the Court said: 





























Upon this posture of the case, a question has been made and 
elaborately argued at the bar, how far a bond, voluntarily given to 
the United States, and not prescribed by law, is a valid instrument, 
binding upon the parties in point of law; in other words, whether 
the United States have, in their political capacity, a right to enter 
into a contract, or to take a bond, in cases not previously provided 
for by some law. Upon full consideration of this subject, we are 
of opinion that the United States have such a capacity to enter 
into contracts. It is, in our opinion, an incident to the general right 
of sovereignty; and the United States being a body politic, may, 
within the sphere of the constitutional powers confided to it, and 
through the instrumentality of the proper department to which 
those powers are confided, enter into contracts not prohibited by 
law, and appropriate to the just exercise of those powers. . . . To 
adopt a different principle, would be to deny the ordinary rights of 
sovereignty, not merely to the general government, but even to the 
state governments within the proper sphere of their own powers, 
unless brought into operation by express legislation. A doctrine, to 
such an extent, is not known to this court as ever having been sanc- 
tioned by any judicial tribunal. 

We have stated the general principle only, without attempting 
to enumerate the limitations and exceptions which may arise from 
the distribution of powers in our government, or from the opera- 
tion of other provisions in our constitution and laws.’ 











It is well recognized that the Government, like any other public 
body and like a private corporation, can act only through its agents 
and such agents must act within the scope of their authority in order 
for the Government to be bound by their acts. This problem was 
discussed by the Supreme Court in 1868 in the case of The Floyd 
Acceptances.'* This case has been cited for the proposition that “the 
authority of an officer or agent to bind the United States must be 






12 Jd. at 127-28. 
1374 U.S. (7 Wall.) 666 (1868). 
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ultimately found in some constitutional or statutory provision,” ™ 
which is a sound principle of law, if we bear in mind that, as pointed 
out by the Supreme Court in United States v. Tingey, that the au- 
thority need not be specific, but may be implied from other powers. 

The Floyd Acceptances involved a contract for supplies for the 
Army requiring a large outlay of money before the supplies were 
delivered and, in order to finance the contract, the contractor ar- 
ranged with Secretary of War Floyd to draw time drafts which would 
be accepted by the Secretary. Floyd accepted drafts totaling about 
$5 million, and after acceptance the drafts were negotiated before 
maturity to banks. After Floyd retired the Army refused to pay 
the drafts, because theCfinancing arrangement was illegal, as it in- 
volved the making of advance payments in violation of a statute-yThe 
holders of the drafts sued, and the Supreme Court held (with three 
dissents) that the Government was not bound by the acceptances, 
because the Secretary had no authority to make the acceptances in 
violation of law. 

The Court referred to the use of commercial paper in Government 
fiscal transactions as a “time-honored mode,” and said that the law 
of bills of exchange applies to the Government the same as between 
private individuals. It compared a Government acceptance to an 
acceptance by an agent for a private individual and said that a holder 
acts at his peril with respect to the authority of an agent. 

The Court said: 


The answer, which at once suggests itself to one familiar with 
the structure of our government, in which all power is delegated, 
and is defined by law, constitutional or statutory, is, that to one or 
both of these sources we must resort in every instance.'® 


However, the fatal defect was not absence of affirmative statutory 
or constitutional authority, but the presence of a statutory prohibi- 
tion. The Floyd acceptances were invalid, not because Floyd lacked 
authority to accept commercial paper, but because under the cir- 
cumstances of the case the acceptances were in violation of a statu- 
tory prohibition. 

In 1875 the Supreme Court held in United States v. Corliss Steam- 


14ST 27-153 U.S. Army ProcuREMENT LAw—SpeciAL TEXT OF THE JUDGE AD- 
VOCATE GENERAL’s ScHooL 109 (1956). 


15 Supra note 13, at 676. 
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Engine Co.'%that a settlement of a claim for damages for breach of 
contract negotiated by the Chief of a Navy bureau was valid and 
binding on the Government, and could not be upset even by an Act 
of Congress, notwithstanding the fact that the bureau chief had no 
express authority to make the settlement, the amount of the settle- 
ment was grossly excessive, and the settlement was payable in part 
from a current appropriation but made without sufficient funds for 
the payment of the amount of the settlement,?This statement may 
sound startling to those schooled in the doctrine that officers in the 
executive branch of the Government are without authority to settle 
claims for damages for breach of contract; hence, a careful examina- 
tion of the Corliss case is in order. 
The circumstances of the Corliss decision were as follows: 


During the Civil War the Navy entered into two contracts with 
Corliss for installing engines on two naval vessels. In 1869 the two 
contracts were still uncompleted, and the Navy made a complete 
survey of the uncompleted work and decided that it would not be 
in the public interest to have the work completed. Thereupon, the 
Navy ordered the contractor to stop all work on the contracts. This 
constituted a breach of contract by the Government, as the contracts 
did not contain any provision reserving to the Government the right 
to terminate the contracts.’ A few days after the stop order the 
contractor submitted a settlement proposal offering to deliver the 
uncompleted machinery to the Navy and accept in full settlement 
of its claim $259,068.40. The Chief of the Bureau of Steam-Engineer- 
ing, Department of the Navy, promptly accepted this proposal by a 
letter which stated that only a partial payment could be made on deliv- 
ery of the uncompleted machinery, although a certificate of indebted- 
ness would be issued for the full amount and that the balance could 
not be paid until Congress made a further appropriation. Thereupon, 
the contractor delivered the uncompleted machinery, and the Chief 
of the Bureau of Steam-Engineering issued the certificate of indebted- 
ness. Evidently a complaint was made that the amount of the settle- 
ment was excessive, as the next Navy appropriation act contained 
a proviso against payment of the Corliss claim without a re-examina- 
tion. When a Navy Board re-examined the claim, it was determined 
that the amount of the settlement was excessive by $110,000. The 


16 91 U.S. 321 (1875). 
17 United States v. Smith, 94 U. S. 214 (1876). 
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contractor brought suit to recover the full agreed-on amount of the 
settlement. The Government defended on the ground that the settle- 
ment was $110,000 in excess of a fair and reasonable settlement, that 
the bureau chief had no authority to make the settlement, and, hence, 
that his action did not bind the Government. It was argued that 
when the Navy ordered the contractor to cease work without any 
previous understanding with the contractor, this was a breach of 
contract, and that “upon the order being given, the situation of the 
parties became such as virtually to refer the matter at once to the 
tribunal devised by Congress” to handle such matters.’* The Supreme 
‘Court rejected this argument and allowed recovery for the full 
amount agreed to by the Chief of the Bureau of Steam-Engineering, 


saying: 


The duty of the Secretary of the Navy, by the act of April 30, 
1798, creating the Navy Department, extends, under the orders 
of the President, to ‘the procurement of naval stores and materials, 
and the construction, armament, equipment, and employment of 
vessels of war, as well as all other matters connected with the naval 
establishment of the United States.’ 1 Stat. 553. The power of the 
President in such cases is, of course, limited by the legislation of 
Congress. That legislation existing, the discharge of the duty de- 
volving upon the secretary necessarily requires him to enter into 
numerous contracts for the public service; and the power to suspend 
work contracted for, whether in the construction, armament, or 
equipment of vessels of war, when from any cause the public interest 
requires such suspension, must necessarily rest with him. As, in 
making the original contracts, he must agree upon the compensation 
to be made for their entire performance, it would seem, that, when 
those contracts are suspended by him, he must be equally author- 
ized to agree upon the compensation for their partial performance. 
. .- [I]t would be of serious detriment to the public service if the 
power of the head of the Navy Department did not extend to pro- 
viding for all such possible contingencies by modification or sus- 
pension of the contracts, and settlement with the contractors. 

When a settlement in such a case is made upon a full knowledge 
of all the facts, without concealment, misrepresentation, or fraud, 
it must be equally binding upon the government as upon the con- 
tractor; at least, such a settlement cannot be disregarded by the 
government without restoring to the contractor the property sur- 
rendered as a condition of its execution.’ 


18 Corliss Steam-Engine Co. v. United States, 11 Ct. Cl. 126, 140-46 (1875). 
19 Supra note 16, at 322-23. 
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It will be noted that the Supreme Court interpreted the general 
authority of the Secretary of the Navy to procure supplies and to 
construct and equip vessels as including, by implication, authority 
(1) to make contracts for such purposes, (2) to administer such con- 
tracts and when in the public interest to do so to breach such con- 
tracts by suspending work under them, and (3) to settle claims for 
damages for breach of the contract by agreement with the contrac- 
tor. It will be noted, further, that the Court recognized the validity 
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of action taken by a subordinate in carrying out the power given by 7 


statute to the Secretary. 


So much for the proposition that an executive department can_ 


settle a claim for damages for breach of contract when the contract 
is breached deliberately to protect the public interest. What about 
the more typical case where the Government's breach is unintentional 
and not in the public interest, as, for example, where a contractor 
is delayed and subjected to damages as a result of the Government’s 
failure to carry out its obligations under the contract? —The Supreme 
Court dealt with this problem in United States v. William Cramp @ 
Sons Ship & Engine Building Co.”° decided in 1906. 

This case involved a $3,020,000 contract for the construction of 
the battleship “Indiana.” The vessel was to be completed in 3 years, 
but it took 5 years, due to delays caused by the Government’s failure 
to furnish armour.as needed. The contract provided for retention 
of a special reserve of $60,000 of the contract price until the vessel 
was “finally tried,” at which time the contractor was to execute a 
release of all claims “under or by virtue of the contract.” After 
completion of the contract, in order to obtain payment of the special 
reserve, the contractor executed a release substantially in the form 
prescribed by the contract. After receiving payment of the special 
reserve the contractor brought suit in the Court of Claims for dam- 
ages in the amount of $480,231.90. The contractor argued that the 
release could not bar its claim for unliquidated damages for breach 
of contract, because the Secretary of the Navy had “neither the right, 
authority or jurisdiction to consider, adjust or pay” such claim. How- 
ever, the Supreme Court held that the release was valid according to 
its terms and was a bar to any claim for unliquidated damages for 
breach of contract, as the release was broad enough to cover, not 
only “claims under,” but also “claims by virtue of” the contract. 


20 206 U. S. 118 (1906). 
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The decisions of the Supreme Court in the Corliss and Cramp cases 
have not been overruled, criticised, distinguished or limited in any 
subsequent decisions. They would seem to stand for the proposition 
that when an executive department is charged with the administra- 
tion of a contract, such executive department has authority, after 
the completion or cessation of performance of the contract, to enter 
into an agreement_with the contractor settling all claims arising under 
or by virtue of the contract, including any claims for unliquidated 
damages for breach of the contract. In this connection it should be 
emphasized that we are not talking about settlement by adjudication 
or unilateral action, but settlement by mutual agreement in the man- 
ner common between private litigants. 

After suit is filed against the Government and the’ \Department of 
Justice assumes responsibility for the defense of the suit, it, of course, 
has the authority to enter into a compromise out-of-court settlement. 
While the Department of Justice does not have any more express 
statutory authority to compromise and settle claims against the Gov- 
ernment for damages for breach of contract than do the executive de- 
partments charged with the administration of the contracts, Executive 


Order No. 61667' dated 10 June 1933 provides that the Department of 
Justice is given the function of prosecuting or defending any claim in 
favor of or against the Government referred to the Department for 
prosecution or defense, and that this function includes the making of 
compromise settlements. 


Ill. THe Ruve tHat Executive DEPARTMENTS ARE WITHOUT 
Autuoriry To SetrtE DAMAGE CLAIMS 


A. Attorney General Taney’s Opinion 


In 1922 when the Attorney General said, “It is well established 
that the head of an executive department is without authority to 
settle a claim for unliquidated damages,” ** he did not cite any author- 
ity or give any reason for his opinion, as evidently he considered the 
rule so well established as not to require any proof. We shall now 
trace the origin of this rule and see what legal basis it has. 

The first statement of the rule was in an opinion of Attorney Gen- 
eral (later Chief Justice) Taney in 1832.%* Since this statement of 


215 U.S.C.A. 124-32. 
22 33 Ops. Atr’y Gen. 354, 355 (1922). 
23 Ops. Att’y GEN. 881, 882 (1841). 
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Attorney General Taney is the much quoted fountain source of all 
subsequent opinions and judicial decisions on the subject, it deserves 
very careful consideration. 

The occasion for Attorney General Taney’s opinion was an inquiry 
from the Secretary of the Navy as to the proper interpretation of a 
contract for Navy bread to be made of “fine flour and cross middlings 
in equal proportions.” The Attorney General answered that the 
interpretation of the contract depended on facts which should be 
decided by the Navy as the office with the “knowledge, experience, 
and means of information which are necessary to a right decision.” 
However, the opinion contained the following statement: 


If the Navy Commissioners have refused to take the bread from 
Mr. Stiles, according to their contract, when he had prepared it of 
the quality called for by the agreement, it is not in the power of 
the executive branch of the Government to liquidate and pay the 
damages he may have sustained. If he has been damnified by the 
officers of the Government, Congress alone can redress the injury.** 


Mr. Taney did not give any authority, reason or explanation for 
the above-quoted statement. Just what did he mean? When he said 
that “Congress alone can redress the inquiry,” he, of course, had ref- 
erence to the fact that no one could sue the Government, as before 
the establishment of the Court of Claims in 1855 the only way a con- 
tractor could get relief was by means of a private relief bill in Con- 
gress. 

In referring to the power of the executive branch of the Govern- 
ment, was Mr. Taney talking about the contractual authority of the 
executive branch to make an agreement with a contractor for the 
settlement of a damage claim, or was he talking about the statutory 
claims settlement authority of the accounting officers of the Govern- 
ment who at that time were in the executive branch? Later Attorneys 
General interpreted his opinion as referring to the latter. In 1844 
Attorney General Nelson said: 


I am quite clear that the accounting officers of the Treasury 
have no authority to adjust the claims of said contractors for 
damages, without the special authority of an act of Congress. 
This question was substantially decided by Mr. Taney, a former 
Attorney General, in the case of John S. Stiles.?5 


24 bid. 
25 4 Ops. Att’y GEN. 327, 328 (1844). 
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Attorney General Taney’s opinion was likewise so interpreted by 
Attorney General Clifford in 1847,%* by Attorney General Cushing 
in 1854,” by Attorney General Williams in 1872,” and by the Court 
of Claims in 1866” and 1876.*° 


B. Attorney General Cushing’s Opinion 


Attorney General Cushing stated** that Mr. Taney’s 1832 opinion 
was given “as to the accounting officers of the Treasury.” At the 
time of the Taney opinion the accounting officers of the Government 
consisted of Auditors and Comptrollers of the Treasury whose posi- 
tions and duties were prescribed by the Act of 3 March 1817 (13 
Stat. 366). 

Section 2 of this Act provided that “all claims and demands what- 
ever by the United States or against them, and all accounts whatever, 
in which the United States are concerned, either as debtors or credi- 
tors, shall be settled and adjusted in the Treasury Department.” This 
Section is still in effect as 31 U.S.C. § 71, with no change in substance 
except the substitution of “General Accounting Office” for “Treas- 
ury Department.” 

The Act established five Auditors and two Comptrollers in the 
Treasury Department and made it a duty of the Auditors to “receive 
all accounts” and after examination to certify the balance and trans- 
mit the account to a Comptroller. The Act made it a duty of the 
Comptrollers to examine the “accounts” settled by the Auditors and 
to “certify the balances arising thereon.” 

Originally it was contempleted that all “claims” calling for the 
payment of money, no matter where originating or what department 
affecting, (i.e., all invoices) would be presented directly to the ac- 
counting officers in the Treasury, and would be settled by them and 
ordered paid by the Treasury through the issuance of a settlement 
warrant. This was what was contemplated by Section 2 of the Act 
of 3 March 1817 quoted above. However, this system soon broke 
down,” and a system was developed for “disbursing officers” to 


26 4 Ors. Atr’y GEN. 626 (1847). 

276 Ops. Att’y Gen. 516, 524 (1854). 

28 14 Ops. Att’y Gen. 24 (1872). 

29 Cormick v. United States, 2 Ct. Cl. 126, 140 (1866). 

30 McKee’s Case, 12 Ct. Cl. 504, 556 (1876) (dissenting opinion). 
31 Supra note 27, at 525. 


82 WirtLtoucHBY, THE LEGAL STaTusS AND FUNCTIONS OF THE GENERAL ACCOUNT- 
ING OFFICE 26. 
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whom money was advanced through the issuance of accountable 
warrants, with which they could pay “claims.” The payments thus 
made did not constitute a final settlement and adjustment of the 
“claims” giving rise to such payments. All had to be reported to the 
accounting officers through the rendition of periodic accounts, at- 
tached to which were the payments made and the vouchers evidenc- 
ing and justifying such payments. It thereupon became the duty of 
the accounting officers to examine the disbursing officers’ accounts 
and to satisfy themselves that the payments made were proper. The 
direct settlement and adjustment of “claims” by the accounting of- 
ficers became the exception instead of the rule. The examination and 
approval (or disallowance) of disbursing officers’ accounts is cus- 
tomarily referred to as “post-audit,” but it is actually the settlement 
and adjustment of “claims and demands” prescribed by 31 U.S.C. § 71. 

Attorney General Cushing’s 1854** opinion amplified and explained 
Attorney General Taney’s 1832 opinion. This opinion concerned 
a contract for mail service which had a provision giving the Post 
Office Department the right to discontinue service by allowing one 
month’s extra pay to the contractor, but had no provision for cur- 
tailment of service. The Post Office Department ordered service re- 
duced from 3 trips to 2 trips per week and paid one month’s extra 
pay for the one discontinued trip. The contractor claimed he was 
entitled to the full contract price for the entire period of the curtailed 
service. The Attorney General gave an opinion that the accounting 
officers had no authority to settle the contractor’s claim, as it was 
a claim for damages for breach of contract, whereas their statutory 
authority was limited to the settlement of “accounts.” He said “it 
is really a claim for damages for breach of contract sounding in tort 
or it is nothing.” He found the scope of the authority to settle 
“accounts” as coextensive with the common law actions of debt and 
covenant and as not including unliquidated demands for damages 
sounding in tort. 

It may come as some surprise to us in the mid-twentieth century 
that only about a century ago an Attorney General of the United 
States should refer to a claim for damages for breach of contract as 
“sounding in tort.” Yet, it is an historical fact that the common law 
action of assumpsit was a development from the action of trespass 


83 6 Ops. Atr’y Gen. 516 (1854). 
34 Ops. Atr’y Gen. 881 (1841). 
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on the case.*° Exemplifying the old legal adage that “any good judge 
enlarges his jurisdiction” the Court of King’s Bench first got juris- 
diction over contract actions by developing the theory that breach 
of a contractual promise is a trespass. 

Attorney General Cushing’s opinion related to the interpretation 
of the Act of 2 July 1836 (5 Stat. 80) which applied to the Post 
Office Department and said that the Auditor’s duty “shall be to re- 
ceive all accounts arising in the Department, or relative thereto, to 
audit and settle the same, and certify the balance to the Postmaster 
General.” It is apparent that the language of the statute interpreted 
by Attorney General Taney did not differ in substance from the 
language of the statute interpreted by Attorney General Cushing, 
so far as the question of authority to settle unliquidated demands for 
damages is concerned. 


C. McKee’s Case 


McKee’s Case** decided by the Court of Claims in 1876 is signif- 
icant for two reasons. In the first place, it is referred to as the first 
judicial decision to recognize the rule that executive departments are 


without authority to settle claims for damages for breach of contract. 
Secondly, Judge Richardson’s dissenting opinion in McKee’s Case 
was quoted from at length by the Supreme Court in the second Cramp 
case, which is the only case where the Supreme Court has ever paid 
heed to the alleged rule that the executive departments are without 
authority to settle claims for damages for breach of contract. 
McKee’s Case involved two contracts to furnish hay for the Army 
to be cut from the public domain. Each contract provided that the 
Army furnish sufficient guards to protect the contractor while en- 
gaged in the fulfillment of the contract. The Army was unable to 
furnish sufficient guards, and after part of the newly mown hay and 
the contractor’s equipment had been destroyed by the “public ene- 
my,” the contractor was directed to discontinue performance. The 
accounting officers of the Treasury treated the agreement to furnish 
guards as a covenant of indemnity and allowed recovery for the 
expenses of the hay destroyed before delivery and for the loss of 
the contractor’s equipment. The contractor sued for loss of profit 
on the unperformed portion of the contract, and the Government 


35 1 HotpswortH, A History or EnciisH Law 456 (7th ed. 1956). 
36 12 Ct. Cl. 504 (1876), rev'd, 97 U.S. 233 (1877). 
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made counterclaim for the moneys already allowed and paid. A 
majority of the court was of the opinion that the indemnity agree- 
ment (i.e., the covenant to furnish sufficient guards) was invalid as 
to the first contract, because it was added to the contract without 
consideration after receipt of bids, but that it was valid as to the sec- 
ond contract. The court allowed full recovery on the second con- 
tract. As to the first contract, the court did not allow any additional 
recovery, but it held that the Government could not recover back 
the amounts already paid illegally, because they constituted payments 
under mistake of law. 

The majority opinion of the court emphasized that the accounting 
officers who certified the illegal payments were not contracting offi- 
cers and stated: “Within the proper functions of their offices they 
are above the review of the highest executive authority, and their 
decisions are subject to only judicial revision.” ** Judge Richardson 
wrote a strong dissent in which he argued that mistake of law was 
no different from mistake of fact in establishing right to recover 
erroneous payments, discussed the various Attorney General opinions 
that the accounting officers have no jurisdiction over claims for breach 
of contract, such as was involved in McKee’s Case, and referred to 
holdings that an accounting officer’s settlement is not binding on the 
claimant unless he accepts or acquiesces in it and, hence, should not 
be binding on the Government. 

It is apparent that McKee’s Case has nothing to do with the au- 
thority of the executive branch to settle claims for damages for 
breach of contract. It relates to a settlement made by the accounting 
officers of the Government. Neither the majority opinion nor the 
dissenting opinion relates to the authority of the agency charged with 
administration of the contract (i.e., the Army Quartermaster Corps) 
to negotiate a settlement of the contractor’s claim for damages for 
breach of contract. 


D. Other Early Court of Claims Decisions 


Powers v. United States** involved a contract for the transportation 
of goods. The contractor appeared with equipment to transport 
66,000 pounds in accordance with the contract, but the Government 
offered only 11,235 pounds for transportation and paid the contractor 


37 Td. at 532. 
38 18 Ct. Cl. 263 (1883). 
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the unit contract price for the quantity transported. The Department 
of Interior was of the opinion that the contractor was entitled to 
some adjustment for the reduction in quantity, but said that the dam- 
ages could not be adjusted by the Department, and the contractor 
sued in the Court of Claims. The Court said: “In this conclusion 
that the Department had no authority to settle such a claim the Sec- 
retary was right.” *® This decision of the Court of Claims in 1883 
is the first judicial decision where a statement is made that an execu- 
tive department is without authority to settle a damage claim of one 
of its contractors. It will be noted that the court did nothing more 
than to utter a dictum agreeing with what the department head 
himself had said. 

Dunbar v. United States involved the question of whether an 
action was barred by the statute of limitations. The court said that 
a demand for unliquidated damages for breach of contract “is a de- 
scription of claim which no executive department has ever had juris- 
diction to examine and settle.” The holding was that the statute of 
limitations started running from the time of breach of contract. Con- 
versely, the court held in Dennis v. United States*’ that where a claim 
came within the jurisdiction of the accounting officers of the Govern- 
ment the claimant was not barred by the statute of limitations. The 
court made no distinction between the jurisdiction of the accounting 
officers and the jurisdiction of the executive departments. 

Brannen’s Case* is similar to Powers v. United States in that the 
Court of Claims agreed with an executive department that it had no 
authority to allow a claim for damages on a contract. The claim for 
damages for breach of contract was investigated by a War Depart- 
ment board of officers which recommended payment of $300. How- 
ever, a memorandum signed by the Quartermaster General said: 
“There is no authority in any executive officer to allow claims for 
damages on contracts.” Concerning this statement, the Court of 
Claims said: “General Meigs was unquestionably correct in his 
opinion, approved by the Secretary of War, that no authority exists 
in any executive officer to allow claims for damages on contracts. This 
court has so held in many cases.” ** 


89 Id. at 275. 
40 19 Ct. Cl. 489 (1884). 
41 20 Ct. Cl. 119 (1885). 
42 20 Ct. Cl. 222 (1885). 
48 Jd. at 225. 
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E. The Second Cramp Case 


Cramp v. United States involved a contract for the construction 
of the battleship “Alabama” very similar to the contract for the con- 
struction of the “Indiana” involved in the first Cramp case. As in 
the first contract, the contractor was delayed and subjected to in- 
creased costs as a result of the delay of the Navy in furnishing armour. 
After completion of the vessel the contractor submitted a delay claim 
to the Navy, but the Secretary of the Navy replied saying that “the 
claim, being for unliquidated damages, is of a kind the department 
has no authority under the law to entertain.” ** The contractor’s 
counsel replied: “It has frequently been held by the Supreme Court 
and by the Court of Claims that the head of an executive department 
is not vested with jurisdiction to hear and determine claims for 
unliquidated damages, even though they grow out of contracts made 
by his department.” “© The letter continued with a request that the 
following proviso be included in the final release to be signed by 
the contractors: “Provided, That nothing herein shall operate as a 
waiver of this company’s right to sue for and recover judgment in 
the Court of Claims for damages incurred or losses sustained by rea- 
son and as a result of the failure of the United States to furnish 
armour, to be used in the construction of the vessel, at the times and 
in the manner prescribed by the contractor for the construction of 
the vessel.” The requested proviso was added to the release which 
was otherwise the same as the one in the first Cramp case. This hap- 
pened in 1901, which was 5 years before the Supreme Court decision 
in the first Cramp case. 

The Court of Claims found that the contractor had been damaged 
in the amount of $49,792.66 by reason of the Government’s breach 
of the contract, but denied recovery on authority of the Supreme 
Court decision in the first Cramp case. 

In reversing the Court of Claims, the Supreme Court pointed out 
that the release clearly was not intended by the parties to cover the 
contractor’s delay claim. The Court said that the Secretary of the 
Navy had the power to consent to the change in the form of release 
prescribed by the contract when he determined that he was without 
authority to entertain the contractor’s claim which he considered to 


44 216 U.S. 494 (1910). 


45 Id. at 499. 
46 Jd. at 500. 
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have merit. The Government’s defense to the suit was that the Sec- 

retary did not have authority to modify the form of release prescribed 

by the contract itself. —The Supreme Court did not find the Secretary’s 
power to be so limited. 

We have a situation where the Secretary tells the contractor that 
he is without authority to entertain claims for damages, and the con- 
tractor agrees with him. In the ensuing litigation neither the Govern- 
ment nor the contractor argued that the Secretary had any such au- 

y thority. The question of whether the Secretary had authority to 

* \ settle the damage claim was not presented to the Supreme Court. 

Counsel for the Government argued that, while the Navy had dis- 

cretionary authority to modify the contract during the progress of 

the work, all its discretionary power ceased upon the completion of 

the contract, and that the taking of the release became a purely 
ministerial act. 

In view of the way the case was presented, it is not surprising 
that the Supreme Court used language which strongly suggests that 
it agreed with the parties’ concept of the Secretary’s limited power. 
The Court said: 























It is well understood that executive officers are not authorized 
to entertain and settle claims for unliquidated damages. Opinion 
of Attorney General Taney, i in which he says: 

‘If the navy commissioners have refused to take the bread from 
Mr. Stiles, according to their contract, when he had prepared it of 
the quality called for by the agreement, it is not in the power of 
the executive branch of the Government to liquidate and pay the 
damages he may have sustained. If he has been damnified by the 
officers of the Government, Congress alone can redress the injury.’ 
(Opinions, ed. 1841, p. 882); McKee v. United States, 12 C. Cs. 
504, 555-558.47 














The Court then quoted at length from Power v. United States, 
and continued further: 











It results therefrom that a release executed in accordance with 
the terms of the contract would have extinguished all claims of the 
company against the United States growing out of the contract (206 
U.S. 118); that the Secretary of the Navy had no power to pass 
upon and adjudicate claims for unliquidated damages; that he had 












47 Tbid. 
48 Supra note 38. 
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power to accept a release such as was given, and that the proviso 
left for determination in the courts claims for unliquidated damages 
growing out of the contract. .. . *® 


It is apparent from the above quotations that, first the Court of 
Claims, and now the Supreme Court, has confused a limitation on the 
statutory authority of the accounting officers—first promulgated by 
Attorney General Taney—with a limit on the contractual authority 
of the executive departments charged with the administration of 
contracts. 

Both of the Cramp decisions were written by Mr. Justice Brewer, 
and he did not recognize any inconsistency between the two deci- 


sions, as indeed there is none. Taken together, they stand for the | 


proposition that the executive department charged with the admin- 
istration of a contract has authority, even after the final completion 
of the contract, either to enter into an agreement with the contractor 
settling all claims under and by virtue of the contract, including any 
claims for unliquidated damages for breach of the contract, or by 
agreement with the contractor to make a settlement which expressly 


excludes and leaves unsettled any damage claims. The important point 


is that in each case the validity and binding effect of the agreement 
negotiated by the executive department was upheld, in one case 
against attack by the contractor and in the other case against attack 
by the Government. 

The second Cramp case is the only case where the Supreme Court 
has ever recognized the existence of the doctrine that executive 
departments are without authority to settle damage claims. The de- 
cision has never been cited by the Supreme Court in any sohgeqeene 
decision except another factually connected Cramp case, nor by 
any other federal court except the Court of Claims. 


F. Claims Settlement Authority of the General Accounting Office 


We have seen that commencing in 1832 and frequently thereafter 
the Attorney General gave opinions that the statutory accounting 
officers did not have authority to settle claims for damages. It should 
not be assumed, however, that the accounting officers supinely ac- 
quiesced in the Attorney General’s narrow interpretation of their 
claims settlement authority. When the accounting officers were in 


49 Cramp v. United States, supra note 44, at 503. 
50 Cramp v. United States, 239 U.S. 221, 227 (1915). 
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the executive branch of the Government they sometimes sought legal 
opinions from the Attorney General," but after the accounting offi- 
cers were transferred from the executive branch to an independent 
General Accounting Office by the Budget and Accounting Act of 
1921,** the Comptroller General has taken the position that he is not 
required to follow the Attorney General’s interpretation of the law, 
that Attorney General opinions are advisory only, and in several 
instances he has refused to follow Attorney General opinions that 
did not conform to his own interpretation of the law."* 


After the creation of the statutory accounting officers there was 
controversy between the heads of the executive departments and the 
accounting officers as to the finality of settlements made by the 
accounting officers, and in a long line of opinions the Attorney 
General asserted with growing emphasis that the department heads 
were not bound by settlements made by the accounting officers.* 
This controversy was resolved in favor of the accounting officers in 
1868 when Congress passed a statute®* making the balances certified 
by the accounting officers “conclusive on the executive branch of the 
Government.” Thus, settlements made by the accounting officers be- 


came binding on the Government, but generally they are not binding 
on the claimant, unless he accepts payment of the amount certified or 
otherwise acquiesces in the settlement.” In 1876 the Court of Claims 
characterized the duties of the accounting officers as “quasi-judicial” 
and stated that their duties required them to exercise judgment and dis- 
cretion in making investigations and in passing on all questions of fact 
and law in the settlement of an account and the decision required as to 


51 WILLOUGHBY, Op. cit. supra note 32, at 42-43. 
52 42 Stat. 20, 31 U.S.C. § 1 (1952). 


53 See 2 Decs. Comp. Gen. 784 (1923); 3 Decs. Comp. Gen. 545 (1924); 5 Decs. 
Comp. GEN. 688 (1926) ; WILLOUGHBY, op. cit. supra note 32, at 80. 


54 McKee’s Case, supra note 36, at 555; McKnight v. United States, 13 Ct. Cl. 292, 
307 (1877) (both opinions by Judge Richardson, former Secretary of the Treasury). 


551 Ops. Atr’y GEN. 188 (1816); 2 Ops. Atr’y Gen. 303 (1829); 2 Ops. Att’y 
Gen. 463 (1831) ; 2 Ors. Atr’y Gen. 625 (1834) ; 2 Ops. Atr’y Gen. 652 (1834); 5 
Ops. Atr’y Gen. 87 (1849); 7 Ops. Atr’y Gen. 724 (1856) ; 9 Ops. Att’y GEN. 32 
(1857) ; 12 Ops. Atr’y Gen. 43 (1866). 


56 Act of 30 March 1868, Rev. Stat. 191 (1875). It should not be assumed that the 
department heads were always trying to allow what the accounting officers were try- 
ing to disallow. The immediate cause of this Act was to facilitate payment of Civil 
War claims where the War Department was holding up payment of claims that had 
been certified by the accounting officers in amounts in excess of what the War Depart- 
ment had recommended. See MANSFIELD, THE COMPTROLLER GENERAL 57-59, 101. 


57 St. Louis, B. & M. Ry. v. United States, 268 U. S. 169 (1925) ; Southern Pac. v. 
United States, 268 U. S. 263 (1925). 
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the balance to be certified.** However, it is believed to be beyond 
dispute that, with the establishment of the Court of Claims and the 
inclusion of “Disputes” clauses in Government contracts, the duties 
of the accounting officers have become less adjudicatory and fact- 
finding and more of an audit nature. 

The opinions of the Attorney General that the accounting officers 
were without authority to settle claims for damages were based on 
an interpretation of statutory language that is no longer in the Act 
prescribing the duties of the accounting officers. The Comptroller 
General has expressed disagreement with the idea that he is without 
authority to settle claims for damages for breach of contract. His 
own statement of his authority is as follows: 


In connection with the settlement of the claim of The Donnell- 
Zane Co., Inc., for $4,985.05 as damages alleged to have resulted 
from the delay of the United States in furnishing material for the 
erection of hangars at Mitchell Field, Long Island, N. Y., under 
contract dated May 4, 1922, there is for consideration: (1) Whether 
the General Accounting Office has jurisdiction to settle a claim against 
the United States for unliquidated damages; and (2) if so, whether 
upon the facts appearing the United States is legally chargeable with 
damages here for failure to furnish material on time. These ques- 
tions will be considered in the order stated. 

From a period anterior to the establishment of the Government 
itself and since the ordinance of September 26, 1778, of the Con- 
tinental Congress, the accounting officers have been authorized to 
adjust and settle public claims and accounts. Since the act of March 
3, 1817, 3 Stat. 366, which was carried into the Revised Statutes as 
section 236 and reenacted as section 305 of the Budget and Account- 
ing Act of June 10, 1921, 42 Stat. 24, it has been provided that 
the accounting officers shall settle and adjust— 

‘All claims and demands whatever by the Government of the 
United States or against it, and all accounts whatever in which the 
Government of the United States is concerned, either as debtor or 
creditor. ...’ 

A more comprehensive provision of law in the matter of juris- 
diction of claims or accounts in which the United States is concerned 
could hardly be drafted. It is an elementary rule of statutory con- 
struction that in determining the legislative intent of a statute, the 
words of the statute are to be considered in their natural and or- 
dinary signification. When so considered, there would appear to 
be no room for doubt that the Congress, in enacting section 305 


58 McKee’s Case, supra note 36, at 554. See also United States v. Jones, 33 U.S. 
(8 Pet.) 375 (1834). 
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of the act of June 10, 1921, intended to confer on the General 
Accounting Office jurisdiction to settle and adjust all claims and 
demands, whether liquidated or unliquidated, of the United States 
or against it, except where it has been specifically provided other- 
wise by statute with reference to a particular claim or class of 
claims.®® 


When the Government has suffered damages as a result of the con- 
tractor’s breach of the contract, the General Accounting Office, in 
the settlement of the contract account, customarily offsets from the 
amount otherwise payable under the contract the amount of dam- 
ages suffered by the Government.” This is done regardless of wheth- 
er the contract has any provision saying that the contractor shall be 
assessed damages for breach of contract.*' Offset is made for dam- 
ages for the contractor’s breach of contract even though the amount 
of the damages is unliquidated. 

As a general rule, the General Accounting Office declines to take 
jurisdiction over claims by contractors for damages suffered as a 
result of breach of contract by the Government on the ground that 
the funds appropriated by Congress for the purpose of the contract 
cannot lawfully be used to pay claims for damages for breach of the 
contract by the Government. However, the Comptroller General 
has ruled that the appropriation for the contract can be used to pay 
a claim for damages for breach of the contract by the Government 
when the Government’s action giving rise to the claim was to meet 
a need of the Government and essential to the accomplishment of 
the object for which the appropriation was made. In 7 Comp. Gen. 
645 the Comptroller General considered a claim for increased costs 
resulting from orders of the Government to stop work on the con- 
tract to enable the Government to make a further check of the cal- 
culations in its specifications. The delay was found to be necessary 
and was “considered as meeting a need of the United States and 
proximately contributing to the performance of the work,” and the 
Comptroller General determined that the appropriation cited in the 
contract was available for payment of the delay claim. The decision 
states the following principle: 


59 4 Decs. Comp. Gen. 404 (1924); contra, 17 Decs. Comp. Gen. 343 (1937); 18 
Decs. Comp. Gen. 199 (1938) ; 18 Decs. Comp. Gen. 261 (1938). 


6016 Decs. Comp. Gen. 277 (1936); 19 Decs. Comp. Gen. 55 (1939); 35 Decs. 
Comp. Gen. 228 (1955) ; 30 Decs. Comp. Gen. 191 (1950). 

61 16 Decs. Comp, GEN. 277 (1936). 

62 15 Decs. Comp. Gen. 58 (1935) ; 15 Decs. Comp. Gen. 779 (1936). 
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Both this office and the administrative officer who was charged 
with the accomplishment of the work may only consider such a 
claim with relation to the availability of the a propriation for the 
doing of the work and thus every payment under the appropriation 
under the terms of a contract must proximately meet a need of the 
United States and contribute to the benefit of the United States 
with relation to the particular work and appropriation therefor. 
Claims on account of delays caused by Government officers are no 
exception to the rule and the test in all such cases is whether the 
delay caused by the administrative officers in the prosecution of the 
work was because of needs of the Government and essential to the 
accomplishment of the object for which the appropriation was made 
and proximately contributed thereto. 


It thus appears that the General Accounting Office entertains’ 
jurisdiction over all claims against contractors for damages for breach 
of contract by the contractor and also entertains jurisdiction over 
claims by contractors against the Government for damages for breach 
of contract by the Government if—but only if—appropriated funds 
are available to pay the claim. To say that the General Accounting 
Office has jurisdiction to settle such claims is not to say, however, } + 


that the executive agencies do not have jurisdiction. The histori¢ 
meaning of the word “claims” in 31 U.S.C. § 71 is broad enough to 
encompass all demands or billings by contractors for the payment 
of money under, or for breach of, contract and all claims by the 
Government against contractors.* The jurisdiction over claims 
given to General Accounting Office by 31 U.S.C. § 71 applies, not 
only to claims settled by General Accounting Office directly, but 
also to claims, invoices, and vouchers settled and paid by the execu- 
tive departments where General Accounting Office has only a post- 
audit responsibility. 

There is no line of demarcation between claims that can be settled 
and paid by the executive departments, subject only to post-audit 
of the disbursing officer’s account by the General Accounting Office, 
and claims which must be sent to the General Accounting Office for 
direct settlement. When an executive department sends a claim to 
the General Accounting Office for direct settlement, it is likely to 
be because of doubt as to the legality of the claim, rather than any 
lack of authority of the executive department to make an administra- 
tive settlement and payment, and the executive department could settle 


63 7 Decs. Comp. Gen. 645, 648 (1928). 
64 See Section III-B, supra. 





504 THE GEORGE WASHINGTON LAW REVIEW 


the claim directly if the disbursing officer were willing to take the 
risk of having the payment disallowed by the General Accounting 
Office in the audit of his account. 


One important point in the settlement authority of the executive 
departments is that a settlement agreement is itself a contract, and 
the authority to make and modify contracts may include authority 
to make settlement agreements. For example, when the contracting 
officer issues a change order making a change in specifications which 
increases the cost of performance of the contract, the contractor 
has an unliquidated claim against the Government for a price adjust- 
ment, but when the contractor and the contracting officer enter into 
a written agreement as to the amount of price adjustment for the 
change order, such written agreement is itself a contract which settles 
a claim under the basic contract. In such case the authority to settle 
the unliquidated price adjustment claim is derived from the authority 
to make and administer the contract rather than from the authority 
to settle claims. The settlement agreement liquidates the contractor’s 
previously unliquidated claim for price adjustment. 


However, the authority of the executive department to settle 
claims under contracts is not limited to settlement by contractual 
agreement. Concurrently with the authority of the General Account- 
ing Office to settle all claims the executive department charged with 
the administration of the contract is responsible for the administra- 
tive settlement of the contract. This has been true ever since the 
executive departments started making payments under contracts 
through their own disbursing officers. The Supreme Court has held® 
that the administrative settlement made by the department concerned 
is the “final settlement” referred to in the Heard Act and that for 
the purposes of that Act “final settlement” occurs when the executive 
department completes its administrative settlement of the contract, 
even though the General Accounting Office will thereafter make 
a post-audit final settlement pursuant to 31 U.S.C. § 71. The ad- 
ministrative settlement made by the executive department is not made 
by agreement with the contractor, nor is it made under the “Dis- 
putes” clause of the contract; hence, it is not binding on the con- 
tractor unless he accepts it, but this is also true of settlements made 
by the General Accounting Office. 

In making its administrative settlement of the contract, the execu- 


65 Globe Indemnity Co. v. United States, 291 U.S. 476 (1934). 
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tive department deducts from the amount otherwise due the con- 
tractor the amount of unliquidated actual damages found to have 
been suffered by the Government as a result of any default of the 
contractor in performing the contract. For example, Army Regula- 
tions provide® for deduction of the amount of actual damages sus- 
tained by the Government when the contract does not provide for 
assessment of liquidated damages and the Government has been 
damaged as a result of the contractor’s unexcusable delay in delivery. 
This is necessary regardless of whether the contract contains an 
express provision on assessment of actual damages; indeed, if the 
executive department should not deduct such actual damages in 
making its administrative settlement and paying the contractor, the 
disbursing officer’s account would be subject to disallowance by the 
General Accounting Office in its post-audit of the contract. 


G. Decisions During the Last Half Century 


During the half century since the Supreme Court’s decision in the 
second Cramp case the Attorney General has not rendered any opin- 
ions that the executive departments are without authority to settle 
damage claims, with the exception of two opinions in 1922 and 1925. 
One of the opinions® was given in answer to a question as to the 
validity of a contract. The other® involved claims against the Gov- 
ernment for “patent royalties,” and no breach of contract was in- 
volved. The Attorney General was uncertain as to whether the 
claims were tort claims or claims under implied contract, but said 
that in either event the heads of executive departments could not 
settle them. In contrast to these narrow decisions by Attorneys Gen- 
eral Daugherty and Sargent, there have been many opinions where 
the Attorney General has given a broad interpretation to the author- 
ity of the executive departments.” For example, Acting Attorney 
General (later Supreme Court Justice) Stanley Reed gave the opin- 
ion that the Postmaster General had authority to make a deduction 
on a contract for ocean mail transportation for the contractor’s fail- 


66 AR 35-3290 and AR 37-107. 

67 33 Ops. Atr’y Gen. 354 (1922) ; 34 Ops. Att’y Gen. 447 (1925). 
68 33 Ops. Attr’y Gen. 354 (.922). 

69 34 Ops. Atr’y Gen. 447 (1925). 


70 See 27 Ops. Atr’y Gen. 173, 177 (1909) ; 29 Ops. Atr’y Gen. 285 (1911) ; 32 
Ops. Atr’y Gen. 114 (1920) ; 36 Ops. Atr’y Gen, 462 (1931) ; 37 Ops. Att’y GEN. 
298 (1933). 
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ure to keep its vessels in the “class” required by the mail contract 
and stated that the proper amount of deduction was a question of 
fact for determination by the Postmaster General.” In 1933 the 
Attorney General rendered an opinion™ that the executive depart- 
ments had authority to modify contracts to compensate contractors 
for complying with National Recovery Act industrial codes. 

The Court of Claims has not invalidated any agreement made by 
an executive department in settlement of a claim for damages for 
breach of contract on the ground that the executive department 
lacked authority to make the agreement. On the contrary, the Court 
of Claims has held time and time again that compromise settlement 
agreements made with contractors by executive departments were 
valid and binding on both parties.* These settlement agreements 
were in settlement of doubtful and unliquidated claims arising under 
or by virtue of contracts administered by the department concerned, 
and some of such compromise settlement agreements involved the 
settlement of claims for damages for breach of contract. One ex- 
ample of such a case is Badger Manufacturing Co. v. United States," 
where the settlement agreement covered, among other claims, a 
claim for damages for delay in furnishing Government-furnished 
materials. 

In Shewan and Sons v. United States* the Court of Claims held 
that a release executed by the contractor was not a valid settlement 
of all claims “for or by reason of or on account of work done under 
said contract” on the ground that the release was obtained by duress. 
In its opinion the court cited the second Cramp case as authority for 
the proposition that “power resided in the Secretary to recognize 
this plaintiffs rights and give heed to its protest in the matter of the 
terms of the release.” 7° 

In Standard Dredging Co. v. United States™ the Court of Claims 
cited the second Cramp case as limiting the authority of the account- 
ing officers rather than the executive departments. 

As an outgrowth of the frequent refusal of the executive depart- 


71 38 Ors. Atr’y Gen. 282 (1935). 

72 37 Ops. Att’y Gen. 254. _ 

73 Langoma Industries, Inc. v. United States, 133 Ct. Cl. 248 (1956) ; Coath & Gross, 
Inc. v. United States, 101 Ct. Cl. 653 (1944). 

74 49 Ct. Cl. 538 (1914). 

75 73 Ct. Cl. 49 (1932). 

76 Id. at 89. 

7771 Ct. Cl. 218, 240-41 (1930). 
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ments to consider claims for damages for breach of contract, on the 
ground that they are without authority to do so, the Court of Claims 
has expounded the doctrine that, since the executive departments do 
not have authority to settle and pay such claims, they cannot have 
authority to decide factual disputes concerning such claims under 
the contract “Disputes” clause."* This doctrine was stated by the 
court in Langevin v. United States as follows: 




















Congress has conferred exclusive jurisdiction on this court, and 
in Certain cases on the district courts, to decide claims against the 
Government. It has consented to be sued only in these forums. 
Can, then, some agent of the Government other than Congress 
validly contract that someone other than this court or a district 
court may finally determine the facts upon which liability of 
the defendant rests? Ordinarily, when the facts are once found, 
the case has been nine-tenths decided. Since Congress has vested 
in this court and in the district courts exclusive jurisdiction of 
cases against the Government, it is not to be presumed that the 
parties intended that some other tribunal should make findings 
of fact that would be binding on us. If they did, their agreement 
would be in violation of the Act of Congress vesting jurisdiction 
in this court and the district courts, and therefore void. 

We have consistently held that neither article 9 nor article 15 
of the Standard Government Contract gives the contracting officer 
the power to determine a contractor’s claim for damages for delay) 
See Phoenix Bridge Co. v. United States, 85 C. Cls. 603, 629, and Plato 
v. United States, 86 C. Cls. 665, 677. See also United States v. Rice 
and Burton, Receivers, 317 U.S. 61, 67. 

In a suit against the United States for damages for delay, we do 
not think the contracting officer’s findings of fact on the cause or 
extent of delay are conclusive.” 













In Silberblatt & Lasher Inc. v. United States®® the Court of Claims 
said: 











If there was an unreasonable delay, there was a breach of con- 
tract. . . . Such a dispute the contracting officer is not authorized 
to decide finally; his authority is limited to disputes ‘arising under 
the contract’; it does not extend to disputes over a breach of the 
contract, for this is one arising outside of the contract. 





78 Phoenix Bridge Co. v. United States, 85 Ct. Cl. 603 (1937). 
79 100 Ct. Cl. 15, 30 (1943). 
80 101 Ct. Cl. 54, 80 (1944). 
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In Continental Illinois National Bank & Trust Co. v. United States*" 
the Court of Claims said: 


The departments are authorized to spend money only for the 
purposes for which it is appropriated by Congress. Funds are not 
appropriated to pay damages for breaches of contracts. The ad- 
ministrative findings made for the head of the department could not 
therefore be followed by administrative payment of the claim. We 
have held that such findings, adverse to the contractor, are not 
binding upon this court, since it would be unreasonable to construe 
Article 15 to authorize administrative officers to finally decide claims 
against contractors which they could not effectively decide in their 
favor. Anthony P. Miller, Inc. v. United States, 111 C. Cls. 252, 330. 


The argument advanced by the Court of Claims against the au- 
thority of the executive departments to make unilateral determina- 
tions with respect to disputes over claims for damages for breach 
of contract is, of course, not applicable to the settlement of damage 
claims by mutual agreement, as it is not an encroachment on the 
jurisdiction of any court for the parties to avoid going to court by 
settling their dispute by agreement. And, if the parties have author- 


ity to settle their dispute by agreement, it would seem logically to 
follow that they have authority to make such dispute subject to de- 
cision under the “Disputes” clause procedure when they fail to-settle 
by agreement. The Court of Claims objection to decisions under 
the “Disputes” clause relates only to cases where the departments 


\_\_say that they are without authority to consider the claim. 


We turn now to decisions of other federal courts. Like the Court 
of Claims, the circuit courts of appeals and the federal district courts 
have upheld the validity of many compromise settlements of claims 
arising under and by virtue of contracts, including claims for dam- 
ages for breach of contract, such settlements having been negotiated 
on behalf of the Government by officers of the executive depart- 
ment or agency responsible for the administration of the contract. 
In no instance has such a settlement been held invalid on the ground 
of lack of authority of the executive department or agency. 

The court’s opinion in Umited States v. Koplin®* contains an ex- 


81 126 Ct. Cl. 631, 640 (1953). 


»~ 82 See Ohio Sav. Bank & Trust Co. v. Willys Corp., 16 F.2d. 859 (1926) ; Southern 
Cotton Oil Co. v. United States, 84 F.2d 509 (1936); United States v. Adams Pack- 
ing Ass’n, 197 F.2d 33 (1952) ; United States v. Kraus, 61 F.2d 886 (1932). 
83 24 F.2d 840 (1928). 
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cellent discussion of the authority of an agent in an executive depart- 
ment to settle a dispute. This case involved an auction sale of surplus 
Army property. The high bidder contended that the property de- 
livered to him was not what he had bid on, so the Army sales officer 
cancelled the memorandum of sale and issued another memorandum 
of sale redescribing the property at a lower price. Subsequently the 
Government sued to recover the difference between the bid price 
and the adjusted price paid by the buyer. In deciding in favor of 
the buyer the court said that the sales officer’s authority was not 
limited to making the sale but “extended to the full execution of the 
sale by delivering the property and collecting the price,” and that: 
“If, after a contract for sale of articles was made, the contract could 
not be carried out because of reasonable dispute as to its existence 
or terms, the congressional intent must have been that an adjustment 
or new contract should be made.” The court said further: 


As to such the general power of compromise of claims in favor 
of the United States is, by 31 U.S. Code, 194, put in the Secretary 
of the Treasury. Nevertheless, executive officers have some power 
of control over business which they are actually conducting 2 the 
United States. Thus an adjustment of a current transaction by such 
an officer was upheld in United States v. Corliss Co., 91 U.S. 321, 23 
L. Ed. 397. In another case, where no statutory authority for any 
action could be found, the settling by an agent of the Interior De- 
partment of a claim res ing timber cut from the public lands was 
sustained. Wells v. Nickles, 104 U.S. 445, 26 L. Ed. 825. In Mary- 
land Steel Co. v. United States, 235 U.S. 451, 35 S. Ct. 190, 59 L. Ed. 
312, the waiver of a time limit with damages stipulated for in a con- 
tract was upheld against the objection of a want of authority in 
the quartermaster, the court saying (page 459 [35 S. Cr. 192]): “The 
case at bar is a case of contract authorized by law, necessarily 
entered into and conducted by the officers of the government, and 
as necessarily they must have had the powers to make it effective 
in its beginning and progress’. In United States v. Mason, 260 U.S. 
323, 43 S. Ce. 128, 67 L. Ed. 286, the officer Be into a building 
contract a provision which reserved in himself the power of ad- 
justment of disputes. The power and his exercise of it were upheld. 

The provision of 31 U.S. Code, 71, that all claims for or against 
the United States shall be settled and adjusted in the General Ac- 
counting Office, has as its special purpose the full auditing of them 
for payment and the inquiry for counterclaims and the like, rather 
than a compromise of disputes on the one hand, or an adjudication 
of them on the other. I think the true line of the executive officer’s 
power of adjustment in matters which he is conducting must be 


“ 
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drawn at what is really necessary to enable him to carry to a con- 
clusion the act which he has authority to perform. If his only au- 
thority is to conclude a contract, he cannot, after making it, revise 
it or make another. If he has authority also to supervise its execu- 
tion, he has a measure of discretion as to how exact an execution 
he will require. The question is really one of a fair estimate of the 
power intended to be entrusted to him.®* 


H. Legal Basis of the Rule 


We have seen that all the decisions on lack of authority of execu- 
tive departments to settle damage claims have as their ultimate source 


_some Attorney General opinions rendered more than 100 years ago. 


These opinions related to the statutory authority of the accounting 
officers of the Government. Since historically the authority of the 
executive departments to settle administratively and make payments 
under contracts, subject to post-audit by the accounting officers, is 
an offshoot from, and encompassed in, the authority of the accounting 
officers to settle “all claims and demands whatever,” it is not surpris- 
ing that the executive departments interpreted the Attorney General 
limitation on the authority of the accounting officers as also limiting 
their own authority to make administrative settlements through 


. their own certifying and disbursing officers. However, in applying 


the Attorney General opinions, the executive departments overlooked 
their contractual authority to settle unliquidated claims by agreement 
with the contractor, as expounded in decisions of the Supreme Court. 
~ The Attorney General opinions which provide the basis for the 
rule are now obsolete, because they are based on an interpretation 
of statutory language which is no longer in effect. Furthermore, the 
Comptroller General has expressly repudiated the Attorney General 
statutory interpretation limiting the authority of the General Ac- 
counting Office to settle “all claims and demands whatever.” 
Repeatedly the Supreme Court and the lower federal courts have 
upheld the validity of settlements of unliquidated claims for damages 
for breach of contract negotiated by executive departments with con- 
tractors both against attacks made by the contractor and against at- 
tacks made by the Government. In no instance has a federal court held 
invalid the settlement of a claim for damages for breach of contract 
made by the executive department charged with the administration 
of the contract by agreement with the contractor, on the ground that 





84 Id. at 843. 
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the executive department was without authority to make the settle- 
ment. 

The rule that the executive departments are without authority 
to settle claims for damages for breach of contract is not supported 
by judicial authority or by reason. 


IV. Wuart ts A CLAIM FoR DAMAGES FOR BREACH OF CONTRACT? 


So far we have proceeded with the assumption that there is a 
clear-cut distinction between a claim for damages for breach of 
contract and—the other thing—the type of claim over which the ex- 
ecutive department has jurisdiction. We hesitate to assign a name 
to this latter type of claim. When the distinction was originally 
drawn by the Attorney General, he divided claims into (1) damage 
claims, whether for tort or for breach of contract, and (2) accounts, 
whether arising under a contract or in quantum meruit or quantum 
valebant for supplies furnished or services rendered without a con- 
tract or under a contract that was invalid or unenforceable for non- 
compliance with a statutory requirement or for some other reason.® 
He held that the accounting officers had jurisdiction to settle the 
second type of claim, because of the language of the statute giving 
them their authority, but held that the statutory language did not 
cover the first type of claim. 

At the present time a distinction is made in contract administrative 
law between ‘ ‘claims arising under the contract” and “claims for 
breach of contract,” and the thought is that the executive depart- 
ments somehow have jurisdiction over claims “arising under the 
contract,” but do not have jurisdiction over claims for breach of 
contract.** There is no statute which makes such a distinction or 
which says in so many words that the department or agency charged 
with the administration of a contract has authority to settle or act 
on claims arising under the contract, any more than there is a statute 
saying that the department or agency does not have authority to 
settle a claim for breach of the contract. Neither is there any judicial 
decision so holding. The conventional view w which has | developed in 
procurement contract law circles is that the executive departments 
do not have authority to settle or act on any contract claims except 
claims “arising under” their contracts, and that quantum meruit and 


85 6 Ops. Att’y Gen, 516 (1854). 
86 Buttondex Corp., ASBCA No. 2162 (1956). 
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quantum valebant claims for supplies and services furnished their 
departments without a valid written contract are beyond the juris- 
diction of the department and must be sent to the General Accounting 
Office for settlement.* 


A claim “arising under the contract” means under the contract as 
written, and even if the department agrees with the contractor that 
through mutual mistake the written instrument does not express the 
true agreement of the parties, the conventional view is that the 
department is without authority to enter into an agreement with the 
contractor modifying the contract so as to correct and reform it 
and cause it to express the true intention of the parties.** Thus, 
even though the department knows that the contract is errone- 
ous and that the contractor is legally entitled to have it reformed, 
the contractor is forced to go either to the Comptroller General or 
to the Court of Claims in order to obtain the relief that the depart- 
ment would be glad to give if it thought it had authority to do so. 

What is a claim arising under the contract? This concept, not based 
on statute or judicial decision, but recognized in procurement law 
circles, is as follows: Whenever a payment to a contractor is required 
by or can be justified under the provisions of the contract, such pay- 
ment is “under the contract” and is not damages for breach of con- 
tract, regardless of whether the amount to be paid is liquidated or 
unliquidated. Payments “under the contract” include the contract 
price, together with any adjustments provided for in any escalation 
or price revision clause and the “Changes,” “Changed Conditions” 
and other provisions of the contract expressly providing for the 
making of price adjustments. Action taken by the contracting officer 
is under the contract if the contract expressly provides for the taking 
of such action, but if the contracting officer asserts a valid legal 
claim against the contractor which is not expressly provided for in 
the contract, he is asserting a claim for damages. 

The following hypothetical case illustrates the difference between 
a claim arising under the contract and a claim for breach of contract, 
according to the conventional view: A contract provides for the 
manufacture of some technical equipment. After the contractor has 


87 See 30 Decs. Comp, Gen. 220 (1950) ; 33 Decs. Comp. Gen. 93 (1953) ; 20 Decs. 
Comp. Gen. 533 (1941) ; 15 Decs. Comp. Gen. 238 (1935). 


88 Universal Equipment, Inc., ASBCA No. 3357, 56-2 BCA 4 1134. 


89 Speck, Delays-Damages on Government Contracts: Constructive Conditions and 
Administrative Remedies, 26 Gro. Wasu. L. Rev. 505, 550 (1958). 
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incurred large costs of performance, but before any of the equipment 
is completed, the department finds that the equipment is obsolete 
and is no longer needed and that it is in the public interest that the 
work be stopped. If the contract does not contain a clause giving 
the Government the right to terminate the contract for its own con- 
venience, the Government’s order to the contractor to stop per- 
formance is a breach of contract entitling the contractor to damages, 
and, consequently, according to the conventional view, the depart- 
ment does not have authority to settle the termination claim, and, 
furthermore, the funds appropriated for the procurement of the 
equipment cannot lawfully be used to pay the contractor’s termina- 
tion claim, because it is a damage claim. However, if the contract 
contains a “Termination for the Convenience of the Government” 
clause, then the Government’s order to stop work is the exercise 
of a right given by the contract itself, and the contractor’s claim is 
a claim provided for in the contract itself and is thus a claim arising 
under the contract, and the appropriation can lawfully be used for 
making any payments under "pe contract. It seems axiomatic that 


by the addition-of-a-clause to ny contract, “and the absence of a 
contract clause did not deter the Supreme | Court from allowing use 
of the funds appropriated for the performance of-the-contract in 
the Corliss case. With the exception of anticipatory profit on the 
portion of the contract not performed prior to termination, the con- 
tractor recovers substantially the same amount of money, and for 
the same things, regardless of whether the contract contains a “Ter- 
mination” clause. 

This is only one of many, many examples of what would otherwise 
be a claim for damages for breach of contract being converted into 
a claim arising under the contract by the simple device of inserting 
a clause in the contract. In many instances the contract clause is 
merely declaratory of the rights existing in the absence of a contract 
clause or merely adds procedural provisions without any change in 
substantive rights. Thus, in the absence of any special contract pro- 
vision, if the Government should rescind a supply contract because 
of the contractor’s unexcusable failure to perform and should pro- 
cure the supplies elsewhere at a higher price and make claim on the 
defaulting contractor for the excess costs, this would be a claim for 
damages for breach of contract. But, by putting a “Default” clause 
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in the contract, giving the Government the express right to do the 
same thing it could do without a “Default” clause, the claim for 
excess Costs is converted from a claim for damages into a claim arising 
under the contract. 


The test of what claims can be settled administratively as claims 
arising under the contract is: You can if you say in the contract 
that you can. It is a process of lifting yourself by your own boot- 
straps. Since a Government contracting officer does not get his 
authority from himself or from the other party to the contract, it 
seems strange that he can acquire authority to represent the Govern- 
ment in a particular matter simply by saying in the contract that he 
can. A system whereby a contracting officer gives himself authority 
by putting clauses in his contracts can become a mischievous device. 
However, most clauses included in contracts are prescribed by the 
contracting officer’s higher authority, and the contracting officer’s 
authority to administer the clause comes from the higher authority 
prescribing the clause rather than from the clause itself. 


It is true that if the contract provides that a particular administra- 
tive act be performed by a specific officer, only that officer can per- 
form the act;* but this is so, not because no other officer has authority, 
or can be given SRT to perform the administrative act, but 
because it would be 4 violation of the contractfor any other officer 
to perform the act without the consent of the contractor. A decision 
made by the contracting officer under the standard “Disputes” clause 
is binding on the contractor when not appealed from only because 
the contractor has contracted to be so bound, and the decision must 
be made by the contracting officer in order for the contractor to 
be bound by it, because the contractor has not contracted to be 
bound by a decision made by any other person.** The “Disputes” 
clause is not the source of the contracting officer’s authority to make 
decisions thereunder, but it is the source of the contractor’s-consent 
to be bound by such decisions. 


An authorization or direction from higher authority to a contract- 
ing officer to include a specific clause in contracts may by necessary 
implication authorize the contracting officer to do whatever is re- 
quired in the administration of the clause. However, the contracting 
officer’s general authority to administer the contract is not limited 


90 Standard Dredging Co. v. United States, 71 Ct. Cl. 218, 244 (1930). 
91 Climatic Rainwear Co. v. United States, 115 Ct. Cl. 520, 565 (1950). 
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to the taking of the actions required to be taken under the specific 
contract clauses he has been authorized to use. As pointed out by 
the Supreme Court in the Corliss case, the department charged with 
the administration of the contract has, by implication, general au- 
thority to take appropriate action in the administration of the contract 
to protect the interests of the Government, regardless of whether 
such action is provided for in the contract itself. 

In recognition of the manifest desirability of settling claims at 
the administrative level and saving both parties the expense of 
litigation, the executive departments have endeavored to convert con- 
tract claims from claims for breach of contract into claims arising under 
the contract by the insertion of contract clauses covering various situa- 
tions that give rise to claims and by giving a broad interpretation 
to contract clauses, in order that they may be used as vehicles for 
settling meritorious claims at the administrative level. An example 
of a contract clause that has been given a broad interpretation is 
the “Changes” clause. Taken literally, the “Changes” clause for 
supply contracts applies only where (1) the contracting officer or 
his authorized representative issues a written order making a change 
in the specifications, method of shipment or packing, or place of 
delivery, and (2) the contractor makes a claim for price adjustment 
within the time specified in the clause. In order to provide a vehicle 
for settling and paying valid legal claims, the clause has been stretched 
to cover orders not in writing,” orders issued by persons other than 
the contracting officer or his authorized representative, stop orders,” 
orders to accelerate completion of the contract,®* erroneous interpre- 
tations of contract specifications causing extra work, errors and 


defects in plans and specifications causing increased costs of perform- 


92 Benjamin & Fleming, ASBCA No. 219 (1950). 


93 Remler Co., ASBCA No. 4640, 58-1 BCA 4 1731 (1958); Merritt Packing & 
Crating Service, ASBCA No. 85 (1949). 

94 Schaefer & Co., ASBCA No. 917 (1952). 

95 Standard Store Equipment Co., ASBCA No. 4348, 58-2 BCA 4 1902; Corona Felt 
Mills, Inc., ASBCA No. 1007 (1953) ; Samuels & Gundling, BCA No. 1147 (1949). 

96 Inca Metal Products Corp., ASBCA No. 4239, 58-1 BCA 4 1719; Fields Corner 
Brass Foundry, Inc., ASBCA No. 2226, 56-2 BCA 4 1101; Luton Manufacturing Co., 
ASBCA No. 4100, 58-1 BCA 4 1692; Julio Laabes, ASBCA No. 1366 (1954) ; White 
Star Heating & Supply, Inc.. ASBCA No. 2015 (1954); M. M. Sundt Construction 
Co., ASBCA No. 1414 (1953); S. S. Garick Corp., ASBCA No. 1428 (1953). J. W. 
Hurst & Son Awnings, Inc., ASBCA No. 4167, 59-1 BCA 4 2095; Polan Industries, 
Inc., ASBCA Nos. 3996 et seq., 58-2 BCA 4 1892; Nolan Bros., Inc. ASBCA No. 
4378, 58-2 BCA 4 1910; Dale Construction Co., ASBCA No. 1202, 58-1 BCA 4 1768. 
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ance,*’ erroneous rejection of supplies,°** and orders to pay wage 
increases.*® However, there are decisions where a narrower inter- 
pretation of the “Changes” clause has been applied. 

At one time a failure of the Government to furnish the contractor 
Government-furnished materials at the time required was a breach 
of contract giving the contractor a right to damages, but presently 
supply contracts involving Government-furnished property gener- 
ally contain a “Government Furnished Property” clause which pro- 
vides for price adjustment in the event of delay of delivery of Gov- 
ernment-furnished property, and thus a damage claim is converted 
into a claim arising under the contract; and the “Government Fur- 
nished Property” clause has been interpreted to cover, not only 
instances where there is delay, but also instances where the Govern- 
ment-furnished property is defective or otherwise unsuitable for use 
and the contractor incurs increased costs of performance as a result 
thereof. Army and Air Force construction contracts contain a “Sus- 
pension of Work” clause under which a suspension of work of un- 
reasonable duration becomes the basis of a claim arising under the 
contract, and this clause has been interpreted to cover, not only cases 
where the contractor has been ordered to stop work, but also cases 
where the contractor is forced to stop work as a result of acts or 
omissions of the Government. Navy construction contracts do not 
contain such a clause, and as a result Navy construction contractors 
must still sue in the Court of Claims to recover damages for unrea- 
sonable delays caused by the Navy on construction projects. 

These illustrations show the lengths to which the departments have 
gone in an effort to live with the fallacious concept that they must 
be able to point to some clause in the contract as authorizing the pay- 
ment of the claim in order for the department to have authority to 
consider and settle the claim. 


V. CoNcLUSIONS 


1. There is no valid legal basis for the rule that executive depart- 





97 Kings Electronics Co., Inc., ASBCA No, 3464, 58-1 BCA 4 1737; Robbins Mills, 
Inc., ASBCA No. 2255 (1956) ; Measurements Corp., ASBCA No. 2444 (1955); 
White Star Heating & Supply, Inc., supra note 96. N. M. Bentley, ASBCA No. 4441 
(1959); J. W. Hurst & Son Awnings, Inc., supra note 96; General Electric Co., 
ASBCA No. 2458, 56-2 BCA 4 1093. 

98 Texas Trunk Co., ASBCA No. 3681, 57-2 BCA 4 1528. North American Pack- 
ing Corp., ASBCA No. 4305, 58-2 BCA 4 2015 (Motion for Reconsideration, 1959). 


99 Sunwick Corp. v. United States, 109 Ct. Cl. 772 (1948). 
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ments are without authority to settle unliquidated claims for damages 
for breach of contract. 


2. There is no judicial decision where the settlement of a claim \ 
for damages for breach of contract, made by the e department or agency 
concerned by agreement with the contractor, has been held to be 
invalid by reason of lack of authority of the department or agency ) 
to make the settlement. On the contrary, numerous compromise 
settlements of doubtful and unliquidated claims, negotiated with con- 
tractors by the department or agency responsible for the adminis- 
tration of the contract, have been upheld by the Supreme Court and 
the other federal courts, and some of such settlements involved claims 
for breach of contract. 


3. So far as authority to settle is concerned, the distinction between 
claims arising under contracts and claims for breach of contract is_ 
invalid, because it is based on the fallacious assumption that the au- 
thority to settle contract claims i is derived from the contract self, | 
whereas the “authority of any “officer to represent the Government 
is ‘necessarily by delegation i rom higher authority and must have as 
its ultimate source the Constitution and Acts of Congress. 

4. There may be sound policy reasons why each and every con- 
tracting officer should not have authority to represent the Govern- 
ment in settling claims with the contractor, and this is true regardless 
of whether the claim is called a damage claim or a claim arising under 
the contract. If contracting officers should not be entrusted with 
such broad power, then it is dangerous to permit contracting officers 
to give themselves claims settlement authority by the simple device 
of putting clauses in their contracts converting what are ordinarily 
regarded as damage claims into claims arising under the contract. 
The authority of contracting officers, as well as the authority of 
intermediate procurement officials, should come by delegation from 
their higher authority and not from the contract itself. 


5. It is in the public interest and in the interest of efficiency and |/ 
economy in Government procurement and good business relation- 
ships with contractors that someone in the agency charged with the 
administration of a contract have authority to settle by agreement 
with the contractor all types of claims arising under, over, on, out 
of, or by virtue of the contract in the manner customary between 
businessmen. The great advantage of settlement by agreement is 
that it can be based on give-and-take negotiations, and the final 
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agreement does not have to be based on and supported by a lengthy 
record, such as is necessary in the adjudicatory process. 

6. There is a definite place and need for Contract Appeal Boards 
to decide disputes where the parties have tried and failed to resolve 
their dispute by agreement. But an administrative appeal or adju- 
dicatory process is not the answer when the parties are denied the 
opportunity to attempt to settle their claims by agreement in the 
first instance. 

7. The heads of the executive departments and agencies charged 
with contractual responsibility have ample authority under existing 
laws to establish a procedure and make appropriate delegations of 
authority for the settlement of all types of contract claims by agree- 
ment with the contractor. Obviously many of such claims should 
be handled at the contracting officer level, as they now are. The 
extent to which the secretaries of the departments should delegate 
authority to settle large and complex claims is for executive decision. 
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SAFEGUARDING FUNDAMENTAL HUMAN RIGHTS: 
THE TASKS OF STATES AND NATION* 


Zechariah Chafee, Jr. 


On the morning of March 14, 1891, eleven men of Italian origin, at 
least three naturalized, were in a jail in New Orleans, charged with the 
murder of the Chief of Police. The crime was popularly attributed to the 
Mafia, an Italian secret society. Five of the prisoners had not been tried, 
three had been acquitted, three were awaiting a second trial. A mob 
broke into the prison and lynched all eleven. At the request of the Italian 
Ambassador in Washington, Secretary of State Blaine at once telegraphed 
the Governor of Louisiana, urging that the guilty persons be speedily 
brought to justice. As to the victims who were Italian subjects, Blaine 
pointed out that our treaty with Italy guaranteed to Italians in this 
country “the most constant protection and security for their persons and 
property.” About two months later the local grand jury made a report, 
excusing those who participated in the attack on the jail. Nobody was 
ever indicted or brought to trial. Meanwhile, Italy withdrew her am- 
bassador from Washington and ours had to be recalled from Rome. Yet 
the national government was helpless against the murderers. All it could 
do to redress the wrong was to apologize and eventually pay the King of 
Italy an indemnity of $24,000 for the victims’ families. 


* This article is a corrected manuscript of the last major public address of the late 
Professor Zechariah Chafee, Jr., delivered at Morgan State College, Baltimore, Mary- 
land, on December 12, 1956. The occasion for the address was the Annual Bill of 
Rights Day celebrated in the College Assembly Series at Morgan State. The Editors 
of the Law Review are indebted to Professor Mark DeWolfe Howe of Harvard, 
Professor Chafee’s literary executor, and Professor Walter Fisher, former Chairman of 
the College Assembly Committee at Morgan State College, for permission to publish 
this article. Professor Chafee made some revisions in the text, but his untimely death 
unfortunately prevented the complete revision for publication. The Editors have 
therefore made minor revisions to supply citations, but have not changed the sub- 
stance of Professor Chafee’s observations, which are as timely today as when they 
were first delivered. Professor Chafee was successively Langdell Professor of Law at 
Harvard Law School and University Professor, Harvard University, served on the 
United States delegation to the United Nations Conference on Freedom of Informa- 
tion and made many notable and widely known contributions to numerous fields of 
law, including equity, unfair competition, commercial law and freedom of speech. 

In the comment which follows this article, Professor Robert G. Dixon, Jr., of 
The George Washington University Law School discusses some federal legislative 
developments and proposals since 1956 designed to meet some of the deficiencies dis- 
cussed by Professor Chafee in this speech. 
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Suppose such a lynching occurred during delicate negotiations with 
the native country of the victims. Imagine the effect on Italy’s loyalty 
to NATO if the New Orleans slaughter of Italians took place now and 
nobody was even put on trial. 

The problem of this talk is whether it is desirable for our national 
government to be able to step in and take action against wrong doers 
when state justice breaks down, with serious damage to the interests of 
the whole people of the United States. Let me give you two more 
examples. 

Late in June, 1917, a strike was called in the copper mines around 
Bisbee, Arizona, where the miners lagely belonged to the Industrial 
Workers of the World (I.W.W.). In view of the need for copper pro- 
duction during World War I, the men’s grievances did not justify the 
strike, but there was no machinery for the adjustment of the dispute by 
some authoritative disinterested tribunal. Shortly afterwards the Gover- 
nor of Arizona asked Secretary of War Baker to investigate the need for 
federal troops. An experienced army officer made two visits, and re- 
ported none were needed. President Wilson’s Mediation Commission, 
of which the present Mr. Justice Frankfurter was counsel, also found that 
conditions in Bisbee were then peaceful and free from manifestations of 
disorder or violence. 


About a week later, a night meeting of citizens and managers of the 
copper companies which were on strike decided to deport “the trouble- 
makers” en masse. Those in charge purposely abstained from consulting 
either state officials or their own lawyers. A favorable view of this meet- 
ing has been widely circulated in a letter from Theodore Roosevelt to 
Frankfurter, which apparently relied on “my old friend Jack Greenway”, 
a former Rough Rider who as manager of a copper company was a 
prominent leader in the Bisbee deportation. Here a former President of 
the United States upholds the revival of vigilante methods. “When no 
efficient means are employed to guard honest, upright and well-behaved 
citizens from the most brutal kind of lawlessness, it is inevitable that 
these citizens shall try to protect themselves.” Much less known is 
Frankfurter’s devastating reply, which asks Roosevelt to take his facts 
from disinterested sources and not on the say-so of Jack Greenway: 
“Affection must not take the place of impartial investigation.” 

Early next morning (July 12th) Sheriff Wheeler and an armed force of 
about 2000 men, presuming to act as his deputies, rounded up 1186 
strikers, 468 of whom were citizens, procured a train, put the strikers 
aboard, and shipped them across the state-line into New Mexico. After 
the city to which the train went had refused to receive the deportees, the 
train took them to a desert town where the guards abandoned them to 
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shift for themselves, with threats of death or great bodily harm, if they 
ever returned to Arizona. The strikers wandered around for two days 
without adequate food or water. Then the War Department rescued 
them. 

The deportation was authorized by no law, state or federal. It was 
denounced as illegal by the Governor of Arizona. Yet, so far as I can 
ascertain, no state proceedings were taken against the vigilantes under 
Arizona statutes. This time the national government did start a prosecu- 
tion in a United States court, but (for reasons later to be stated) the case 
against Sheriff Wheeler and his associates fizzled out without even a trial. 
So nothing whatever was done to those self-appointed judges who had 
tried nearly 1200 men in absentia at night, convicted them of some non- 
existent offense, and inflicted the cruel and unusual punishment of days 
in the desert and permanent exile from the state. 

This immunity for lawlessness on a large scale caused much resent- 
ment among laboring men and impaired the production of copper, which 
was essential for the war. 

My last concrete illustration is from Screws v. United States.1 The 
facts, which took place in 1943, are narrated by the United States Su- 
preme Court: 

“Screws was sheriff of Baker County, Georgia. He enlisted the 
assistance of Jones, a policeman, and Kelley, a special deputy, in arresting 
Robert Hall, a citizen of the United States and of Georgia. The arrest 
was made late at night at Hall’s home on a warrant charging Hall with 
the theft of a tire. Hall, a young Negro about thirty years of age, was 
handcuffed and taken by car to the court house. As Hall alighted from 
the car at the court-house square, the three officers began beating him 
with their fists and with a solid-bar blackjack about eight inches long 
and weighing two pounds. They claimed Hall had reached for a gun and 
had used insulting language as he alighted from the car. But after Hall, 
still handcuffed, had been knocked to the ground, they continued to beat 
him from fifteen to thirty minutes until he was unconscious. Hall was 
then dragged feet first through the court-house yard into the jail and 
thrown upon the floor dying. An ambulance was called and Hall was 
removed to a hospital where he died within the hour without regaining 
consciousness. There was evidence that Screws held a grudge against 
Hall and had threatened to ‘get’ him.” ? 

Although this killing was plainly murder by the law of Georgia and the 
federal authorities made every effort to persuade the state to prosecute, 
the local authorities would not act. Again the national government 


1 Screws v. United States, 325 U.S. 91 (1945). 
2 Id. at 92. 
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stepped in and again without success. The three officers did get con- 
victed by the first jury which tried them, but a majority of the Supreme 
Court found a loophole in the Act of Congress (to be shortly described) 
through which the killers of Robert Hall escaped. A second trial fol- 
lowed at which everybody was acquitted. 


Unlike the New Orleans riots and the Bisbee deportations, the Screws 
case is not at all isolated. It is typical of many outrages against prisoners 
committed by local officers, with impunity, so far as the state authorities 
are concerned. Unless these offenders can be punished for a federal 
crime, they will go scot free. When the very men who are sworn to 
enforce the law can flout it without any disagreeable consequences, 
resentment spreads fast among millions of the victims’ fellow-citizens. 
And the influence of the United States abroad sinks greatly. 

The situations exemplified by these three concrete cases force thought- 
ful American citizens to ask whether it is honorable or safe for us to 
continue to have such a wide gulf between the liberties we profess to 
cherish and those which actually exist. Hypocrisy is one of the most 
unlikable of human failings. 

Whose is the job of punishing such an outrage and preventing any 
more like it—the state where it occurs or the nation which suffers gravely 
because of it? 

Let me start with the assertion that the states are the primary guardians 
of our basic liberties. Long before 1791, they were embodying them in 
their constitutions; Virginia set about this even before the Declaration 
of Independence. State judges can prevent statutes and official acts 
from interfering with all the fundamental human rights set forth in their 
state constitutions. Yet the biggest service of the states to basic liberties 
consists in what they do and not in what they are forbidden to do. 
Violations of the commonly cherished human rights are punishable by 
statutes or common law in every state. For example, the right to life, 
without which no other right can be enjoyed, is almost entirely protected 
by states and cities. They have policemen, state laws against murder and 
negligent homicide, safety regulations for factories, traffic regulations, 
health laws, and publicly-run hospitals. Other state laws maintain the 
right to bodily safety. And more subtle rights like freedom of speech 
and press would be of little practical value if torn out of the complex 
community life which depends greatly on state laws and state or local 
authorities. In the midst of this community life, authors make binding 
contracts, newpapers are incorporated and operate their business, readers 
become educated, and unpopular speakers get police protection and free 
space in city parks. 

Nevertheless, unpleasant facts have to be faced. Everybody knows that 
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fundamental human rights are denied protection, at one time or another, 
in virtually every state. 

The main difficulties about state protection of basic liberties are two- 
fold. 


First. A few of the fundamental freedoms are abridged or denied by 
the laws which, on the books of some states, erect barriers of race and 
color in matters of education, transportation, and marriage, such as do 
not exist in any other independent nation except the Union of South 
Africa. And other states censor motion pictures and restrict freedom of 
speech and thought to an extent which is regarded by a substantial body 
of law-abiding persons as unrelated to any real public danger. 

Second. A much bigger difficulty about state protection—and this will 
be my chief concern—is that the laws which are on the books are some- 
times very inefficiently enforced. State and city officials do not obey 
these laws, state prosecutors fail to prosecute, state grand juries will not 
indict, state juries refuse to convict. For example, there was plenty of 
law against murder in Louisiana in 1891, plenty of assault and battery 
law at Bisbee, Arizona, plenty of Georgia law to punish Screws. Yet what 
good did that do? State law on the books was very different from state 
law in action. 

What, if anything, should the government in Washington do when the 
interests of the whole nation at home and abroad are imperilled by bad 
breakdowns of state justice? There are three ways to close disquieting 
gaps in state protection of fundamental freedoms. One is for the national 
government to intervene and provide all the safeguards which this partic- 
ular state withholds. Another way is to do nothing except encourage the 
state to grow up to the job of maintaining liberty. Or third—not every- 
thing—not nothing—but in between. 

Before I get to my main task of considering which course will be 
wisest in the long run, I want to look carefully at existing national pro- 
tection. What powers does the Constitution give and how much does 
actual law today use those powers? This survey will enable us to ask— 
is it desirable for the national government to do far more for human 
rights inside the states? 

The Philadelphia Convention of 1787 was very cautious about limiting 
the powers of a state over its own inhabitants. Only two clauses of 
this sort specifically affect human rights. If a state should behave so 
tyranically as to have no longer “a Republican Form of Government”, 
then Congress can intervene—a power fortunately never needed as yet. 
And Article I, section 10, provides: 


No State shall . . . pass any Bill of Attainder, ex post facto Law 
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[retroactive criminal statute], or Law impairing the Obligation of 
Contracts, or grant any Title of Nobility. 


These two clauses give no protection in the three concrete illustrations 
I have presented and, apart from these two clauses, a state could deal as 
oppressively as it pleased with its own inhabitants. Of course, most states 
already had their own constitutional guaranties against such tyranny, 
but if a state chose to repeal or disregard these guaranties, the national 
government could do nothing about it under the original Constitution. 
It was equally powerless to interfere after the adoption of the first ten 
amendments in 1791. A state might abolish freedom of the press and 
jury trial in criminal cases, and neither Congress nor the federal courts 
could interfere. 


Perhaps this was just as well, when we remember the difficulty with 
which the young central government was established in the face of state 
jealousies. Chief Justice Marshall had his hands full of maintaining 
strictly national interests against local opposition without also under- 
taking to intervene between one of the sovereign states and some individ- 
ual within its borders, merely because his human rights were infringed. 
Think of the clashes which would have ensued if the Supreme Court in 
1825 had done what it did after 1925. Suppose that in 1825 it had upheld 
freedom of speech by releasing a Negro convicted in a Georgia court 
for urging blacks to rise and demand the vote, and had upheld freedom 
of religion by upsetting the centuries-old custom of Massachusetts towns 
to pay the Congregational minister’s salary out of taxes. It is doubtful 
whether the nation could have withstood such strains in its early years. 


Fortunately, the task of the states in safeguarding fundamental free- 
doms was performed pretty well before the Civil War, except of course 
for slavery and its attendant evils. That war ended slavery, but the at- 
tendant evils persisted. Indeed, more than half of the gaps and break- 
downs in state protection of human rights since 1865 are part of the long 
liquidation of the institution of slavery. “The fathers have eaten sour 
grapes, and the children’s teeth are set on edge.” 


Nearly eighty years after the original Constitution the national govern- 
ment, strengthened by the victory of the Union, acquired for the first 
time extensive powers to protect fundamental human rights inside the 
states. In 1865 the Thirteenth Amendment abolished slavery and every 
other form of forced labor. In 1868 came what for our problem is the 
most important part of the Constitution—the Fourteenth Amendment. 
Its immediate cause was the strains of Reconstruction. Such an able 
historian as James Ford Rhodes writes about this amendment as if it had 
no other purposes or consequences beyond protecting the emancipated 
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slaves from oppression and solidifying Northern victory. Yet the Four- 
teenth Amendment did much more than that. Its draftsmen, for reasons 
which are still debated, worded the two sections which have lasting 
significance (1 and 5) so that their effect, whether intended or not, makes 
it possible for United States judges and Congress, when they see fit, to 
counteract violations by the states of the rights of all persons, black or 
white or foreign, including even soulless corporations. 

The Due Process Clause in Section 1 has been interpreted broadly by 
the Supreme Court, especially in and after the Gitlow case in 1925.8 
The word “liberty” now includes liberty of religion, speech, press, and 
assembly, and many other rights in the first eight Amendments. These 
are not entirely absorbed into the Fourteenth Amendment. Thus a state 
may try crimes with only eight jury-men although “jury” in the Sixth 
Amendment is construed to require a federal jury of twelve. But, as 
Justice Cardozo puts it, those specific pledges in the Bill of Rights which 
“have been found to be implicit in the concept of ordered liberty” are 
now valid against the states as well as against the nation.t* The Supreme 
Court has made the Due Process Clause mean roughly: 


Nor shall any State deprive any person, whether a citizen or not 
and including a corporation, of life or of any essential liberty or of 
property, on unreasonable and arbitrary grounds or without a decent 
and appropriate procedure. 


Thus the Due Process Clause enables United States judges to release 
prisoners who have been unfairly convicted in state courts, and nullify 
all sorts of state legislation restricting fundamental freedoms. Yet this 
only takes care of what, sometime back, I called the first gap in state 
protection of human rights. It wipes out bad state laws, but it does 
nothing to close the second and much more serious gap—inefficient state 
enforcement of good state laws. 

For example, nullifying state statutes would have done nothing to save 
the life of Robert Hall, who was beaten to death by Sheriff Screws— 
nothing to give Hall’s murderers their just deserts. A United States court 
cannot liberate a prisoner after state officials have killed him. Only dis- 
agreeable consequences to themselves will prevent state officials from 
indulging in such outrageous conduct. Federal prosecutions of the wrong- 
doers must be available, and perhaps federal damage actions by the vic- 
tims or their surviving families. 

To borrow a metaphor from the late Justice Robert Jackson, the Four- 
teenth Amendment can be “both a shield and a sword” against violators 





3 Gitlow v. New York, 268 U.S. 652 (1925). 
4 Palko v. Connecticut, 302 U.S. 319, 325 i937). 
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of fundamental freedoms. Professor Robert K. Carr of Dartmouth aptly 
develops this metaphor: 


The shield . . . is a negative safeguard. It enables a person whose 
freedom is endangered to invoke the Constitution by requesting a 
federal court to invalidate the state action that is endangering his 
rights. The sword is a positive weapon wielded by the federal 
government, which takes the initiative in protecting helpless individ- 
uals by bringing criminal charges against persons who are encroach- 
ing upon their rights.® 


United States judges always carry the shield—Section 1 of the Four- 
teenth Amendment—but they cannot use the sword unless Congress 
puts it into their hands. 

Congress can do so if it wants. Section 5 gives it power to enforce the 
Due Process Clause and the rest of Section 1 by appropriate legislation. 
Unfortunately, the Privileges and Immunities Clause was regarded as the 
main thing in Section 1 by the Reconstruction Congresses, when they 
framed the Fourteenth Amendment and based the Civil Rights Acts on 
that clause alone. Time has reduced the Privileges and Immunities Clause 
to an historical curiosity. Meanwhile, the Due Process Clause, to which 
not much attention was paid for over a decade after 1868, has become 
the chief part of Section 1. Yet Congress has done nothing to forge the 
Due Process Clause into the sharp sword it could be. Indeed, it has not 
supplied any weapons to enforce the Fourteenth Amendment since the last 
Civil Rights Act in 1871. 

So in 1939, when Attorney-General Francis Biddle had the enterprise to 
start a Civil Rights Section in the Department of Justice, the only sword 
he could find for the judges to use against brutal state officials was a rusty 
old weapon up in the attic, a relic of Reconstruction Days while Biddle’s 
father and mine were boys. Take a look at section 242 of the United 
States Criminal Code. It provides for the punishment of— 


Whoever under color of any law, statute, ordinance, regulation or 
custom, willfully subjects . . . any inhabitant . . . to the deprivation 
of any rights, privileges, or immunities secured or protected by the 
Constitution and laws of the United States. .. . 


A bent and blunted sword indeed. 

Do you know what these words mean? If so, you know more than 
the Justices of the Supreme Court, who split four ways about this statute 
in the Screws case, and it took them 70 pages to decide that it did apply 


5 Carr, FEDERAL PRoTectIon oF Civit RiGHTs: Quest For A Sworp 5 (1947). 





eit ene 


: 








ee 





SPECIAL COMMENTS 527 


to the sheriff. Even a bad man is entitled to be told just what the law for- 
bids him to do. In order to make any sense out of this statute, the bad man 
would have to read dozens of Supreme Court decisions, and then he 
would not know much about what kind of misconduct would send him 
to prison. When learned judges are baffled and disagree sharply, think 
of the plight of private citizens who perhaps never got to high school. 
This unintelligible statute is as bad as the laws made by the Roman 
Emperor Caligula, which he hung high up on the walls of the Forum, so 
that nobody could read them. 

The Reconstruction Congress which passed section 242 surely intended 
it to put into prison state officials who undertook to enforce the un- 
constitutional laws against Negroes which many Southern states had been 
enacting. Official obedience to invalid state statutes became to some 
extent a federal crime. The trouble in the Screws case was that the 
Georgia sheriff and policemen were disobeying valid state statutes against 
murder and mistreatment of prisoners. The question, therefore, was 
whether the language used by Congress reached officials who violated 
good state laws enacted to protect human rights. Congress did have 
power under the Fourteenth Amendment to make it a federal crime 
when the State of Georgia through its officials deprived the prisoner 
of life without due process of law. The issue, however, was not what 
Congress would do, but what Congress had done. 


The majority of five held, in an opinion by Justice Douglas, that under 
section 242 outrageous enforcement of law by state officials is a federal 
crime—“under color of any law” includes acting under pretence of law. 
But Justices Roberts, Frankfurter and Jackson, dissenting, next objected 
to bringing into the United States courts “every lawless act of the police- 
man on the beat or in the station house, whether by way of third degree 
or the illegal ransacking for evidence in a man’s house.” 


Does section 242 now hold out much hope to those that are desolate 
and oppressed? It is the only law to which prisoners can look for national 
protection against brutal state officials like Sheriff Screws. The statutory 
penalty of a year in prison and $1000 fine is not severe, but it might cause 
hesitation about beating a prisoner to death if the policeman and jailers 
knew that punishment would be swift and sure. Yet they are not likely 
to be deterred by the outcome of the Screws case. The fact that it was 
decided by a very bare majority leaves great uncertainty about what the 
statute will mean when future brutalities are committed by state officials. 
The cross-lights of the four diverging opinions are almost as unhelpful 
as the dim glow of the text of section 242 to show where the path to 
safety of life and limb really runs. And the fact that the Supreme Court 
decided the construction of the law against them did not do Sheriff Screws 
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and his fellow-blackguards any harm. Their convictions were reversed 
at the very same time because a majority of Justices held that the word 
“willfully” in the statutory crime, “willfully subjects any inhabitant to 
the deprivation of any rights secured by the Constitution,” required the 
jury to determine that when the officials beat Robert Hall with a two- 
pound blackjack, they intended to deprive Hall of his constitutional 
rights. It was not enough that they intended to maim him for life or kill 
him. Since the trial judge failed to point out this delicate distinction to 
the jury, the slayers of Hall got a new trial, at which they were acquitted 
and went free five years after Hall died. 

Thus in section 242, Congress loosed the fitful lightning of a sword 
which is neither terrible nor swift. 

One thing is certain—some kind of effective protection is badly needed, 
either by the nation or by the states. The frequency and outrageousness 
of brutalities by state officials is demonstrated by many cases since the 
Screws case, in the Supreme Court and in lower federal courts. A few 
facts stated by the judges are enough to show what is going on. 

In West Virginia, a group of Jehovah’s Witnesses called on the sheriff 
and the chief of police to ask for protection against threatened violence 
by the townspeople. They were ushered into the police office, and, after 
the sheriff had removed his badge in an effort to make out that he was 
not behaving as an officer, they were forced to swallow large quantities 
of castor oil while the chief of police looked on and were then tied 
together with a rope and paraded through the streets of the town.® 

A Texas sheriff, one of whose hounds was hit by an automobile while 
crossing a highway, arrested the motorist, beat him up, put a live alligator 
against his naked body, pointed a pistol at him, proposed to hang him if 
the dog died, jailed him overnight without filing any charges, and in- 
flicted cuts on his face which required stitches.” 

Williams, the head of a Florida detective agency commissioned as a 
special police officer, two of his associates, and a regular policeman, 
forced several employees of a lumber company to confess to some thefts 
suffered by the company. They took the four suspects to a paint shack 
on the company’s premises, and then in the words of the Supreme Court: 


A rubber hose, a pistol, a blunt instrument, a sash cord and other 
implements were used in the project. One man was forced to look 
at a bright light for fifteen minutes; when he was blinded, he was 
repeatedly hit with a rubber hose and a sash cord and finally 
knocked to the floor. Another was knocked from a chair and hit 





6 Catlette v. United States, 132 F.2d 902 (4th Cir. 1943). 
7 Koehler v. United States, 189 F.2d 711 (5th Cir.), cert. denied, 342 U.S. 852 
(1951). 
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in the stomach again and again. He was put back in the chair and 
the procedure was repeated. One was backed against the wall and 
jammed in the chest with a club. Each was beaten, threatened, and 
unmercifully punished for several hours until he confessed, and 
[Williams] went about flashing his badge.® 


The cases just described differed from the Screws case, in that state 
officials did go to federal prisons in all of them. Still, several distinguished 
judges expressed grave doubts about the wisdom of that course. They 
have no doubt that the brutal officials ought to be in some penitenitary, 
but the question is: ought they to be in a penitentiary of the United 
States? 

These able doubts cannot be lightly dismissed. Yet the only practical 
alternative to federal protection for the victims of such brutalities is for 
the states concerned to assume the active task of dealing energetically 
with their own bad officials. 

At all events, we can be sure of one thing. If federal protection be 
desirable, we ought to get it by something better than a criminal statute 
of antiquated uncertainties and based on the out-moded Privileges and 
Immunities Clause of the Fourteenth Amendment. 

Suppose that before the Screws case, a modern Congress had passed a 
criminal statute to enforce the Due Process Clause. Then all the black- 
jackers could have easily been lodged in a federal prison, because through 
their acts the State of Georgia had outrageously deprived Robert Hall 
of life. They were not mere private citizens when they killed him. 
Georgia had put them in charge of the jail and of prisoners who, like 
Hall, had been arrested for a Georgia crime. The fact that they were 
violating Georgia laws against brutality was irrelevant so long as they 
were engaged in their official duties. A chauffeur who is driving a rich 
old lady around in her Rolls-Royce does not cease to be her employee 
when he disobeys her order to keep under 25 miles an hour. If he hits a 
pedestrian while breaking 60, the old lady has to pay just the same. 

We have not settled yet whether the national government ought to 
punish brutal state officials. But if it should then it needs the kind of law 
I have just described in place of section 242. It is very queer to try to 
protect human rights in the middle of the Twentieth Century by a left- 
over from the days of General Grant. 

What about the possibility of federal protection in my two other 
concrete illustrations? The Fourteenth Amendment gives no sword here; 
Congress cannot use Section 5 merely because an individual is deprived 
of basic freedoms; they must be taken away from him by a state, acting 


8 Williams v. United States, 341 U.S. 97 (1951). 
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of course through its agents. The Italians in New Orleans were killed by 
private citizens. Theodore Roosevelt’s mine-owner friend Jack Greenway 
and the other vigilantes at Bisbee were just a mob, too. True, Sheriff 
Wheeler was in the mob, but unlike Sheriff Screws he was not enforcing 
one law while he broke another. The deportation of strikers into New 
Mexico was completely unauthorized by Arizona law. Sheriff Wheeler 
was just as remote from his official duties as if he were rounding up 
cattle on a ranch with the cowboys. 

Yet the original Constitution of 1787 gives Congress what it needs. 
Provisions I have not yet discussed allow the national government in 
both situations to punish individuals for taking away life or liberty 
from other individuals. 

After the New Orleans lynchings, President Harrison asked Congress 
to make it a federal crime to kill foreigners in our midst, or seriously 
harm them, whenever the nation has promised them protection by a 
treaty. We had such a treaty with Italy in 1891. Harrison, who had been 
a very prominent lawyer, asserted such a statute would be constitutional 
under the treaty powers and the “necessary and proper” clause; his 
opinion was confirmed by Chief Justice Waite in a case where the 
victims of the mob were Chinese.® Congress can pass a valid criminal law 
to enforce the treaty rights of migrating birds not to be shot by hunters.1° 
Congress must be equally able to enforce the treaty rights of migrating 
human beings not to be butchered by mobs. 

And perhaps, apart from any treaty, Congress can put mass attacks on 
foreigners into the United States Criminal Code under its constitutional 
power to define “Offenses against the Law of Nations.” International 
law holds every nation responsible for not taking proper precautions to 
protect foreigners in its territory from violence and for not providing 
effective remedies against individuals who commit such violence. Treaty 
or no treaty, the United States Treasury always foots the bill for these 
“purely state affairs.” 

Since Congress in the end had to appropriate the money to compensate 
the widows and children of foreigners killed by mobs, is it sensible to 
say that Congress cannot enable the national government to act during the 
period when the murderers might be caught and tried, or—what is much 
better—during the time when the mob is gathering? The obligation to 
pay for deaths carries the power to save lives. 

Sixty-four years have gone by since President Harrison’s request. Con- 
gress, like the New Orleans authorities, has done nothing. 

Suppose something like the Bisbee deportation is planned again. The 





9 Baldwin v. Franks, 120 U.S. 678 (1887). 
10 Missouri v. Holland, 252 U.S. 416 (1920). 
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constitutional power of Congress to “regulate commerce among the sev- 
eral States” authorizes all the legislation necessary for the national govern- 
ment to be able to arrest the vigilantes before the lawless enterprise 
really gets going or to punish them for conspiracy afterwards. The 
Commerce Clause applies to any crossing of state lines—by men as well 
as hogs. The Supreme Court made this clause a shield against a state 
which sought to keep impoverished migrants from the Dust Bowl away 
from the much-boasted climate of Southern California.“ If an organized 
gang of Californians was stopping Okies at the Colorado River, Congress 
could have made the clause a sword to cut the gang down. When 
vigilantes engage in the reverse process of throwing people out of the 
state, as at Bisbee, a shield does no good; there is nothing for the Su- 
preme Court to declare unconstitutional. Only a sword will help here. 

Congress gave the United States judges a sword against white slavers 
in the Mann Act of 1910! and against kidnappers in the Lindbergh Act 
of 1932.18 Both statutes are valid under the Commerce Clause. So if a 
different type of involuntary transporatation across a state-line ever gets 
into a federal criminal court again, the only question will be whether 
Congress has forged the sword. 

It certainly had not done so when the Bisbee affair took place. The 
only law the Department of Justice could use was another old leftover 
from the days of General Grant. This punished conspiracy to impair a 
citizen’s “free enjoyment of any right or privilege secured to him by the 
Constitution.” This law has succeeded in punishing various interferences 
with federal elections, but it was worthless against the mass deportation 
out of Arizona. The Supreme Court in 1920 refused to hold that free 
residence, ingress and regress, were rights of American citizenship, 
“secured by the Constitution” against private persons.1* 

Perhaps this decision would not be followed today, but why bother? 
Since then, Congress has given judges a very sharp sword, which would 
be well worth trying if anything like Bisbee recurs. The Lindbergh 
Kidnapping Act of 1932 inflicts prison or death for transporting in inter- 
state commerce “any person who has been unlawfully seized, abducted, 
or carried away and held for ransom or reward or otherwise.” Do the last 
two words “or otherwise” cover running men out of the state in a labor 
dispute or because their opinions are hated? I think so. The Supreme 
Court applies this Act to hang a man for kidnapping two policemen so 
that they would not arrest him.” Still, the Lindbergh Act carries the 





11 Edwards v. California, 314 U.S. 160 (1941). 
1218 U.S.C. § 2421-24 (1952). 

13 18 U.S.C. § 1201-02 (1952). 

14 Umited States v. Wheeler, 254 U.S. 281 (1920). 
15 Gouch v. United States, 297 U.S. 124 (1936). 
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terrible penalty of death, and the court might be reluctant to let it include 
conduct which won praise from Theodore Roosevelt. An amendment 
specifically directed at mass interstate deportations, with the possibility 
of long imprisonment, would be likely to make potential vigilantes behave 
themselves. 


My three concrete illustrations show that Congress has done much less 
to fill the gap in state protection of human rights than what the Constitu- 
tion allows Congress to do. National protection that will really work 
involves at least three kinds of legislation. 


(1) An entirely fresh Civil Rights Act, based on the Due Process Clause 
of the Fourteenth Amendment, to punish state officials who treat ar- 
rested persons outrageously. (2) A new statute empowering federal au- 
thorities to safeguard foreigners against mob violence and making 
participation in such violence a federal crime. (3) An amendment of the 
Lindbergh Anti-Kidnapping Act to make it clearly include mass deporta- 
tions across state-lines, although these should not carry the death penalty 
designed for kidnappers of children. 


This brings us to our final question of the desirability of such federal 
legislation. 

Suppose that five men have the say as to the best dividing-line between 
federal and state protection of human rights. What would they want 
to do about it? 


Imagine, if you can, that they do not have to worry about filibustering 
Senators. Whatever bill they draw will become law. It does not take 
very long to realize that the action of each of these five men will depend 
greatly on the school of thought about federal-state relations to which 
he happens to belong. One man’s meat is another man’s poison. There 
are at least five schools of thought upon this matter. Suppose they are all 
represented among our five men. 


(1) The states wrong school. The members of this group like to 
describe themselves as standing for states’ rights. That is a misnomer. 
They want a state to be able to do something which is not right. They 
want the state authorities to commit wrongs to individuals on occasion 
and thereby violate fundamental human rights. And they do not want 
the federal government to interfere with these states’ wrongs. They 
regard the protection of fundamental human rights as subordinate to aims 
which loom larger in their eyes, such as the maintenance of white suprem- 
acy against Negroes or Orientals, the defense of the nation against 
infiltration of foreigners, the maintenance of living standards against low 
wages for immigrants, and so on. They fear that United States courts 
will weaken the power of sheriffs and mobs to keep certain citizens “in 
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their place.” They want most human rights left entirely to state pro- 
tection because they hope state protection will be ineffective. 


(2) The bogeyman school. Just as the Populist farmers lived in fear 
of a devil with horns and tail called Wall Street, who brought about all 
their calamities, so a considerable number of well-educated citizens of 
today, including distinguished members of the American Bar Association, 
live in terror of the bogeyman called federal centralization. They do 
not mind having fundamental human rights adequately protected, so 
long as the job is done by the states, but they would rather have these 
rights violated than face the possibility that their protection might come 
from Washington. They visualize Congress and the Executive as a pair 
of octopi reaching out powerful tentacles in every direction for the 
purpose of sweeping everything within reach into their voracious maws. 
The members of this school think that if Congress ever got started on 
considering new laws about human rights, it would produce legislation 
as comprehensive as the Securities and Exchange Act. The important 
thing is to deny to our national government any opportunity for further 
extension of its functions. 


(3) The states responsibilities school. A good many thoughtful men 
of high character, North and South, deeply regret the violations of 
human rights which are sanctioned by a considerable number of state 
authorities and sometimes by state legislatures. These men are anxious 
to alter the situation and give adequate protection to human rights in 
all parts of the country. Yet they are reluctant to shift the task from the 
states to the federal -government, because they believe that little will be 
accomplished in the end unless the people of the immediate communities 
want to protect human rights. For example, even if violations are federal 
crimes, local juries can always acquit if the statute is hated. These men 
feel that it is wiser in the long run to trust the states to develop their own 
sense of responsibility. If protection of human rights becomes a federal 
function, the people of the immediate community may feel even less 
responsibility than they do now. What happens is then not their job, 
but the job of Washington. Yet it is tremendously important in all 
aspects of public affairs that whenever anything goes wrong in a city 
or county or state, every man in that community should feel that he is in 
some measure to blame for what has happened and that it is his personal 
duty, as a man and a citizen, to do his best to set matters right. Through 
such a sense of personal obligation, much has been accomplished in this 
country. Rotten municipal machines have been overthrown, forward- 
looking economic legislation has been enacted by state legislatures, state 
legal procedure has been greatly improved. May we not hope, therefore, 
that, if the states are left to the dictates of the consciences of their 
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citizens, they will eventually wipe out such violations of substantive 
rights as are now taking place? 

I have tried to present the view of the members of this school of 
thought forcibly because I have a good deal of sympathy with them. My 
grandfather’s first cousin went to Charleston about 1840. My father 
visited this man’s children during Reconstruction, and I have intimate 
associations with my Southern cousins in the third generation. 

Looking back over the three groups just described, we can see that for 
very different reasons, they reach about the same conclusion—federal 
protection of fundamental human rights should not be made any wider 
than now. These three groups all told contain a very considerable number 
of citizens of the United States. Moreover, it is plain that human motives 
are mixed and a good many people belong to more than one of these 
three schoools. At least they are sometimes swayed by one bunch of 
reasons, such as the desire to foster community responsibility, and at 
other times by a different bunch of reasons, such as regret to have 
sovereign states sink to administrative units like the departments in France. 
Finally, some men in the bogeyman school are so anxious to gain their 
point that they are willing to appeal to the motives of men in the states’ 
wrongs school without perhaps approving of those motives. 

(4) The whole-hog school. The members of this school would like 
Congress and the Department of Justice to use to the full all the constitu- 
tional powers of the national government over human rights. Then state 
legislation protecting such rights would either be superseded because 
Congress had occupied the field, or be repealed as useless duplication, or 
would continue to operate side by side with federal enforcement on a 
much smaller scale than now. Such a tremendous absorption by the 
federal government of functions hitherto exercised by the states would 
be an alarming prospect. But the whole-hog school has far less chance 
of success than any of the other views. 

(5) The residual power school. How would it be to forget precon- 
ceptions of domestic politics for a short time, and just concentrate our 
attention on practical conditions in the United States? We have two vital 
purposes to consider. We want to maintain our long-cherished ideal of 
responsible states operating within a national framework, and we also 
want to ensure fundamental human rights. I venture to think that both 
these purposes can best be obtained through two policies: 

First. The chief reliance must be put on the communities where viola- 
tions of human rights are in danger of taking place. To a large extent, 
this view agrees with the states’ responsibilities school of thought. It will 
be a great mistake to have an enormous enlargement of federal powers 
over human rights, particularly in the area where the states are enforcing 
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these rights well. Moreover a considerable amount of unsatisfactory 
state enforcement must be expected. Indeed, federal criminal laws are 
not always obeyed: witness the Volstead Act. So in the main it will be 
wise to leave the protection of human rights to the states. 

After all, nobody seriously proposes that the federal government should 
intervene for every violation of human rights which falls within the 
constitutional power of Congress. For example, it would hardly be 
desirable that every alleged assault or killing by a policeman in the course 
of his duty should be prosecuted in the United States courts. Mr. 
Biddle’s plan for the Civil Rights Section was much more limited in its 
scope. He contemplated that the state authorities would continue to deal 
with most instances of violations of human rights, whether committed by 
private persons or by officials under colorable authority. 

Second. When, however, the breakdown of state protection of human 
rights is serious, as in the New Orleans lynchings of foreigners or the 
Bisbee deportation or the Screws case, then the national government ought 
to possess a sort of reserve power to step in to protect the victims when- 
ever possible and to punish the wrongdoers if the state government fails 
to do so. Federal officials would have discretion to decide whether such 
action might do substantial good. 


At this point the residual power school parts company with the states’ 
responsibilities school. The key-phrase for federal action in this field 
should not be “Never” but “Hardly ever.” There may come times when 
our respect for human dignity will not allow us to rely any longer on the 
responsibility of communities which are persistently ignoring their re- 
sponsibility. This is by no means accepting the view of the whole-hog 
school that the federal authorities should be stepping in all the time; but 
neither should they be incapacitated from coming to the aid of human 
rights in situations of great need. 

Although I shared the position of the states’ responsibilities school for 
many years, I have been led to abandon complete gradualism by my 
experiences in the United Nations. There I learned that there is no 
greater obstacle to our prestige among other freedom-loving nations and 
to our achievement of important purposes than the immunity which is 
too often enjoyed in the United States by mobs or brutal state officials 
and the existence of numerous state laws which establish barriers based 
on race and color. These gross violations of fundamental human rights 
make a travesty of our U. N. representatives’ avowals of devotion to 
human dignity and freedom. We must indeed have patience with the 
communities where these violations occur, but it is now nearly ninety- 
two years since Appomattox and that is being patient a long time. Events 
are moving too fast in the international community to allow for the 
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glacier-like speed with which protection of some important human rights 
has been developing in some states. Unless the states make a determined 
effort to end outrageous denials of human rights by their own laws during 
the next few years, the national government will have to possess the 
residual power just described if we are to preserve leadership in the free 
world. Our cultivation of force will not offset persistent neglect of 
freedom. 

This suggested federal policy resembles the attitude taken by The 
Civil Rights Section of the Department of Justice, as described by At- 
torney General Biddle: 


[Each] step must be taken with caution and judgment. 

The success of the Department in obtaining convictions from 
local juries, after establishing a law by a series of appeals, is in 
my belief owing to the care which has been used in refusing to 
bring cases where the evidence was not convincing or the ies 
serious. Federal statutes should not be invoked where the states act 
vigorously and sincerely to indict and to try. 

In most of these cases, the defense is calculated to play on the 
prejudice of the local jury against federal interference with states’ 
rights and “Yankee” meddling from Washington. It has been our 
policy, therefore, to have the local United States attorney try such 
cases, or where it seems advisable, some leading lawyer in the locali- 
ty to represent the government. Handled in that way and particu- 
larly with the support of the local newspapers, the community 
can be made to feel that it is their government invoking their law, 
to vindicate the good name of their city. And those who are con- 
stantly urging “vigorous” enforcement of the federal criminal 
statutes in these cases should remember that enforcement ultimately 
depends on the education of public opinion. 


Such a policy would work still better if it had something better to use 
than the bent and blunted sword of section 242, forged 75 years ago. The 
residual school of thought would not call for extensive federal legislation, 
but only seek to fill the worst gaps in state protection. I have already 
suggested the need to deal with the three concrete illustrations of break- 
downs in state law-enforcement by Acts of Congress aimed directly at 
official brutalities, mass deportation, and mob attacks on foreigners. 

The obvious difficulty with the position of the residual power school 
is that Congress would find it hard to draft a statute giving federal 
prosecutors and courts enough power to deal effectively with instances of 
extreme brutality inside the states, and at the same time limit the use of 
that power to emergencies. If the federal power to penalize state officials 
is clarified and extended to reach mobs and other substantial groups of 
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private citizens, the natural course of draftsmanship would be to define 
the power broadly and entrust the Department of Justice with the discre- 
tion to employ its power only in outrageous situations. Yet that course 
gives rise to fears that the Department may acquire a very generous 
conception of the legitimate scope of its activities. We do not want states 
and local communities to forget that these are tasks which they ought to 
be facing as their grave responsibilities. Still, there are pretty strong 
checks against abuses of discretion. Federal officials will be afraid of 
failures to convict when cases are taken needlessly or unwisely. Also 
they must reckon with the constant watchfulness of Senators and Repre- 
sentatives over the behavior of the national government and their control 
of appropriations. The problem is not simple, but neither is it insuper- 
able. 

Of course, this view of where the boundary between federal and state 
protection of human rights ought to be drawn is not going to prevail 
in the near future. Indeed, no single school of thought is going to fix that 
boundary. The final decision about it will be made by votes in both 
Houses of Congress. So the real question is—what is Congress likely 
to do? 

It is particularly absurd to assume, as the bogeyman school of thought 
does, that a number of starry-eyed reformers would be able to drive 
down an open road and deliver a big bundle of human rights into the 
hands of Washington bureaucrats and federal prosecutors. In fact the 
road would be jammed with Senators and Congressmen, who would 
quickly bring the bandwagon to a dead stop. 

Whenever the nation and the states are in conflict, Congress is much 
more likely to side with the states. The late Sir Wilmott Lewis, long 
the Washington correspondent of the London Times, shrewdly remarked 
that Congress is not really a national legislature like the British Parliament. 
It is a conference of diplomats from the forty-eight states. As in inter- 
national gatherings, each member is more concerned with the interests of 
the political area from which he comes than with the overall purposes 
of the body in which he sits. 

The members of the bogeyman school of thought are constantly talk- 
ing about the insatiable thirst of Congress for federal power. Yet can 
they point to one real civil rights law which has been enacted by Con- 
gress since 1877 when President Hayes pulled the army out of the South. 
The Lindbergh Kidnapping Act is the only possible exception, and that 
was special. The real fear is not that Congress will do too much, but that 
it will do far too little or nothing at all. For several years ahead, the 
only new legislation safeguarding fundamental freedoms will come from 
state legislatures. 
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That will be all to the good if it means that the states will rise to their 
high responsibilities, close present bad gaps in their protection of human 
rights, and end breakdowns in state justice. The serious shortcomings in 
the antiquated Civil Rights Acts will do no harm when national protec- 
tion becomes unnecessary. Our whole problem will happily vanish. 

Suppose, however, that these hopes are unduly optimistic and that 
several states continue to wink at gross official brutalities such as 1 have 
described and do nothing to mobs and vigilantes. Will such state inactivi- 
ty always be accompanied by Congressional inactivity? 

I think not. It may take a good many years, but eventually the effec- 
tive protection of human rights will stop being thus blocked. Congress 
does respond to public opinion, and I have enough faith in democracy to 
believe that public opinion will eventually be influenced by the continu- 
ous search for what is best in human relations. In other connections, the 
boundary of federal power has eventually moved outward in response 
to a strong public need. For example, during the Civil War and the 
Spanish War, regiments in the national army were organized in each 
separate state and named accordingly. In World War I, this practice 
gave way to regional divisions. In the recent war, the urgencies of the 
combat wiped out all state and sectional lines. The risk of weakening 
local responsibility had to be run. It is equally possible that the demands 
of national good faith and human dignity will count for more in the long 
run than local pressures and doctrinaire conceptions of the Federal sys- 
tem, and that the persistent breakdown of protection to fundamental 
freedoms in particular states will cease to be tolerated by Congress. 

Then Congress may make the boundary of national control over 
human rights correspond better with the exigencies of the situation. It 
is unlikely to exhaust its full powers under the Constitution, but to fix 
the line somewhere inside the outermost limit by an exercise of judg- 
ment as to which matters can best be handled by federal authorities and 
which by state authorities. Nor is it unreasonable to hope that the exercise 
of judgment by Senators and Representatives will be influenced by such 
broad considerations as the effectiveness of existing state protection of 
particular human rights, the probability of convictions for proposed new 
federal crimes, the likelihood of more voluntary maintenance of funda- 
mental freedoms in response to public opinion in the community if the 
federal government keeps hands off, and at the same time the wisdom (in 
certain serious situations) of sacrificing local responsibility for the sake 
of human dignity and ‘“‘a decent respect for the opinions of mankind.” 


I want to say one thing more. However this problem be settled, it is 
not just a state problem,—it is a nationwide problem. Now and then I 
have mentioned some particular state, but that is only because I found 
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pertinent facts there. Every state is to blame for some sort of outrage— 
lynchings, beaten prisoners, the third degree. One of the worst cases of 
mobs in our history was the destruction of a Catholic nunnery in Massa- 
chusetts. One of the cruelest lynchings took place in Coatesville, Pennsy]- 
vania. Exactly one year later, a graduate of Harvard, John Jay Chapman, 
went to Coatesville, hired a hall, and made a speech of contrition to a 
handful of listeners. No courage is rarer than lack of fear of ridicule. 
What he said sums up my theme: 


The subject we are dealing with is not local. The act, to be sure, 
took place at Coatesville, and everyone looked to Coatesville to 
follow it up. Some months ago I asked a friend who lives not far 
from [Coatesville] something about this case, and he replied: ‘It 
wasn’t in my county,’ and that made me wonder whose county it 
was in. And it seemed to be in my county. I live on the Hudson 
River; but I knew that this great wickedness that happened in 
Coatesville is not the wickedness of Coatesville nor of today. It is 
the wickedness of all America and of 300 years—the wickedness of 
the slave trade. All of us are tinctured by it. No special place, no 
special persons, are to blame. A nation cannot practice a course of 
inhuman crime for 300 years and then suddenly throw off the effects 
of it. The trouble has come down to us out of the past. The only 
reason that slavery is wrong is that it is cruel and makes men cruel 
and leaves them cruel. Someone may say that you and I cannot 
repent because we did not do the act. But we are involved in it. We 
are still looking on. 


Whatever the state and whoever the victim, black or white, the rest of 
us must not just look on, as Northern cotton-mill owners just looked 
on at slavery. No one state is to blame and no one state can properly say, 
“Our failure to respect human rights is our business and nobody else’s.” 
We are members of one body—one nation—wherever our home. Eventu- 
ally the conscience of the nation will say, with Henry Ford: 


“If one of my cars breaks down, it’s my fault.” 
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CIVIL RIGHTS: RECENT VARIATIONS 
ON A THEME OF MODERATION 


Robert G. Dixon, Jr.* 


The degree of attainment of civil liberties and civil rights may be taken 
as one qualitative index of the intrinsic worth of a given society: an index 
of the degree to which it attains the self-evident but not self-executing 
truth that “all men are created equal . . . are endowed by their Creator 
with certain unalienable rights.” In this view those individuals are especial- 
ly worthy who, by ceaseless and sometimes unpopular labors, support 
the cause of civil rights and liberties and thus the cause of democracy 
itself. Among the champions in this field few were more widely known 
or more deeply respected than the late Professor Zechariah Chafee, Jr. 
His work exemplified the truism that civil rights and liberties are not to 
be treated as a thing apart, a segregated gem, but as an integral part of 
the main stream of life. Chafee on equitable remedies and Chafee on 
negotiable instruments was as authoritative and as provocative and, at 
least in legal circles, as well known as Chafee on human rights. 

In publishing the last major public address of Professor Chafee’ the 
Editors of the Law Review felt that it served to focus attention on a 
particularly troublesome aspect of the civil rights problem?—the alloca- 
tion of constitutional power and political responsibilities as between 
nation and state. Professor Chafee’s comments are in large measure as 
pertinent now as when he spoke them approximately two and a half 
years ago. The purpose of this brief comment is to record a few of the 
significant developments since 1956, including the Civil Rights Act of 
1957, the status of desegregation of schools, and the nature of civil rights 
measures being considered in Senate and House Judiciary subcommittee 
hearings up to mid-March, 1959. 


I. Acrion AND REACTION 
Southern reaction to Brown v. Board of Education® and the resultant 


* Associate Professor of Law, The George Washington University Law School; 
A.B., 1943, Syracuse University; Ph. D., 1947, Maxwell Graduate School, Syracuse 
University; LL.B., 1956, The George Washington University. Member of the Bar 
of the District of Columbia. 

1 Supra p. 519. 

2 The term “civil liberties” is sometimes used to denote problems of governmental 
interference with the interest of freedom and equality (nondiscrimination), in con- 
trast to private interferences which are denoted as the “civil rights” problem. There 
is a tendency, however, to use the term “civil rights” to refer to all problems of 
discrimination on grounds of race or religion, whether the source be public or 
private. This latter usage is adopted for the purpose of this comment, and corresponds 
roughly to Chafee’s term—“human rights.” 

8 347 U.S. 483 (1954). 
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battle over effectuation of desegregation has colored most developments 
in the civil rights field. It has spawned a counterattack which has taken 
several forms. Legislative or administrative measures to block or limit 
desegregation have poured forth, but have proven largely ineffective 
when subjected to judicial review. 


To be sure, North Carolina’s pupil enrollment act has so far passed 
muster* and Alabama’s more drastic 1955 pupil placement law was held 
not unconstitutional “on its face” by the United States Supreme Court 
late in 1958.5 In the Alabama case the district court found that because 
of nonaction by the board of education the applicants were free to seek 
relief in the courts. In choosing to bring a class suit to nullify the law as 
unconstitutional on its face, rather than a mandamus action in regard to 
the particular applications, the plaintiffs assumed a heavier burden than 
they were able to sustain. 


However, Virginia’s “massive resistance” program keyed to a school 
closing plan apparently has failed,* and the Supreme Court has stood firm 


4Carson v. Warlick, 238 F.2d 724 (4th Cir.), cert. denied, 353 U.S. 910 (1956). 
Under the Pupil Enrollment Act a rejected applicant may obtain a hearing before 
the board of education, and the board is to direct enrollment if it finds that “the en- 
rollment of such child in such school will be for the best interests of such child, 
and will not interfere with the proper administration of such school, or with the 
proper instruction of the pupils there enrolled, and will not endanger the health or 
safety of the children there enrolled.” 

The court held the statute “not unconstitutional” on its face and noted the question 
whether it had been unconstitutionally applied was not before it. It said: “There is 
no question as to the right of these school children to be admitted to the schools of 
North Carolina without discrimination on ground of race. They are admitted, 
however, as individuals, not as a class or group. .. .” Id. at 729. 

However, liberalization or overturn of North Carolina’s plan was seen as the next 
NAACP target in the Southern School News for March 1959, p. 4, col. 1. 


5 Shuttlesworth v. Birmingham Board of Education, 162 F. Supp. 372 (N.D. Ala.), 
aff'd per curiam, 358 U.S. 101 (1958), on the limited ground on which it was based, 
t.e., that the law was not unconstitutional “on its face,” the question of administration 
in an unconstitutional manner not being present. Considerations which the School 
Placement Law authorizes the board to consider in making assignment of pupils in- 
clude psychological qualifications of the pupils for the type of teaching and associa- 
tions involved, physical effect upon the pupil of attendance at a particular school, 
possibility of friction or disorder among the pupils or others, possibility of breaches 
of the peace or ill-will or economic retaliation within the community, maintenance or 
severance of established social and psychological relationships with other pupils and 
with teachers. 

Earlier, pupil assignment laws in Louisiana and Virginia had been held plainly 
unconstitutional on their face: Orleans Parish School Board v. Bush, 242 F.2d 156 
(5th Cir. 1957); School Board of City of Newport News v. Atkins, 246 F.2d 325 
(4th Cir. 1957). In Virginia, however, concurrent with the demise of massive re- 
sistance, the Arlington County School Board in Northern Virginia has been making 
some headway with a pupil assignment plan. Thompson v. Arlington Co. School 
Board, 27 U.S.L. WEEK 2133 (E.D. Va. 1958). 

6 Harrison v. Day, Va. , 106 S.E.2d 636 (Va. 1959); James v. 
Almond, 27 U.S.L. Wee 2361 (E.D. Va. 1959). The state court case held that 
closing of schools and cutting off of state funds to prevent desegregation violated the 
state constitutional requirement that the state operate “public free schools.” See 
Reference Note, School Closing Plans, 3 Race Ret. L. Rep. 807 (1958). 
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on principles in regard to Little Rock.? The district court in the Vir- 
ginia massive resistance case said that desegregation does not require the 
state to operate public schools, but requires that if public schools are 
operated they must be available to all children within the state and not 
just to some. It enjoined the school board and others from “taking any 
steps or action to discriminatorily close one or more public schools in 
the city of Norfolk or particular grades therein solely by reason of the 
assignment to, or enrollment or presence, in such school or grade of chil- 
dren of different races or colors, while at the same time other public 
schools are permitted to . . . remain open on a segregated basis.” ® 

Firmness in legal principles, it must be noted, has not been matched by 
dramatic progress in actual desegregation. As of March 1959 the Southern 
School News reported that only 800 of the 2,896 biracial school districts 
in seventeen southern and border states had started the process of desegre- 
gation.® Pupil tabulations showed that only 148,500 Negroes were attend- 
ing the racially mixed schools in the area, out of a total of 437,000 Negro 
pupils in “integrated situations.” By “integrated situation” the News 
means the number enrolled in a district at grade levels which have begun 
desegregation, not the number of children in mixed classes. At the start 
of the school year, of 12,629,434 pupils in public schools in the seventeen 
southern and border states and the District of Columbia, 2,970,344 were 
Negroes and, of the latter number, 402,402 were in “integrated situa- 
tions.” © The school year started with complete segregation in effect 
in Alabama, Florida, Georgia, Louisiana, Mississippi, South Carolina and 
Virginia. Only Virginia underwent change as the year developed. 

A spate of legislation has been passed to restrict the activities of the 
National Association for the Advancement of Colored People through 
such measures as registration requirements and redefinition of unprofes- 
sional conduct and of champerty, maintenance and barratry (stirring up 
litigation) .11 This drive received at least a temporary setback, again at the 


In Front Royal (Warren County), Virginia, the white students chose to finish out 
the school year in make-shift private classes rather than to return to the reopened 
high school. As a result the high school, which had been occupied a year ago by 
1,000 white pupils, had a total enrollment of twenty-one Negroes and the senior class 
consisted of one Negro girl. New York Times, March 29, 1959, p. 57, col. 1. 

7 Aaron v. Cooper, 358 U.S. 1 (1958). 

8 James v. Almond, supra note 6, as quoted in Southern School News, Feb. 1959, 
p. 1, col. 1, p. 4, col. 1. 

® Southern School News, March 1959, p. 1, col. 3. 

10 Jd., Oct. 1958, p. 1, col. 3. When the District of Columbia and the border states 
are subtracted, the number of Negroes attending mixed schools in the South becomes 
infinitesimal. See U.S. News & World Report, Feb. 13, 1959, pp. 41-42, which re- 
ported that as of Feb. 10, 1959, of 2,300,000 Negroes in the public schools of 10 deep 
South states, only 165 were attending mixed schools, as follows: Arkansas, 78; North 
Carolina, 13; Tennessee, 44; Virginia, 30. 

11 McKay, The Repression of Civil Rights as an Aftermath of the School Segrega- 
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hands of the Supreme Court, in National Association for the Advance- 
ment of Colored People v. Alabama.’* The decision seemed to recognize 
for the first time a constitutional right of freedom and privacy of associa- 
tion, which was being violated by Alabama’s attempts to force disclosure 
of NAACP membership data. However, the court order for production 
ot membership data was collateral to the main proceeding, which was 
an action filed by the state under the foreign corporation qualification 
statute. Also the Court seemed to question the essentiality of the mem- 
bership records to the main proceeding, particularly in the light of the 
NAACP’s supposed cooperative attitude in furnishing other data. Would 
the decision have been the same if the membership data had been directly 
essential to the legislative purpose,'* or if the NAACP had not furnished 
other data? 


Seizing on the latter point the Alabama Supreme Court sought to evade 
the Supreme Court’s mandate on the ground that the NAACP had not, 
in fact, furnished all other data, and that the Supreme Court had thus 
decided a basic constitutional issue under a misapprehension of fact. 


Related to the desegregation troubles to an uncertain extent are sixty- 
seven bombings and ten attempted bombings of schools, synagogues 
and homes in ten of the eleven southern states from January 1, 1955, to 
December 31, 1958.'° In the South only Mississippi escaped this activity. 


tion Cases, 4 How. L.J. 9 (1958) ; Reference Note, Inciting Litigation, 3 Race REL. 
L. Rep. 1257 (1958); AMERICAN JEWISH CoNGRESS (Pamphlet), AssauLt UPon 
FREEDOM OF ASSOCIATION (1957); Polhaus (NAACP Washington Counsel), Com- 
pilation of Recent State and Local Laws, Resolutions, Ordinances, and Administrative 
Policies, 104 Conc. Rec. 1655 (1958), inserted by Senator Paul H. Douglas, and see 
Civil Rights Hearings Before the Subcommittee No. 5 of the House Committee on the 
Judiciary; 86th Cong., lst Sess. (March 1959), for Polhaus 1959 Supplement. 

12 357 U.S. 449 (1958). See Robison, Protection of Associations from Compulsory 
Disclosure of Membership, 58 CoLum, L.R. 614 (1958). 


13 See Gibson v. Florida Legislative Investigation Comm., 108 So. 2d 729 (Fla. 1958), 
legislative investigation of alleged sedition against state government; NAACP v. 
Arkansas, 319 S.W. 2d 33 (Ark. 1959), corporate franchise tax, but membership data 
not included in production order. Compare United States v. Harriss, 347 U.S. 612 
(1954). 

At this writing a number of NAACP cases are on the Supreme Court docket: No. 
127, NAACP v. Patty, 159 F. Supp. 503 (E.D. Va.), prob. juris. noted sub nom. 
Harrison v. NAACP, 358 U.S. 807 (1958), in which the district court had in- 
validated Virginia laws on registration, membership lists, and barratry; No. 783, 
NAACP v. Williams, 98 Ga. App. 74, 104 S.E. 2d 923 (1958), court order re- 
quiring production of records; No. 772, NAACP vy. Arkansas, 319 S.W. 2d 33 
(1958), same; No. 757, NAACP v. Bennet, 27 U.S.L. Week 3261 (E.D. Ark. 1958), 
state statute requiring production of membership lists; No. 770, Bates v. City of 
Little Rock, 319 S.W. 2d 37 (Ark. 1958), tax exemption predicated on NAACP’s 
furnishing membership lists; No. 51, Scull v. Virginia, 26 U.S.L. Weex 3357 (Va. 
1958), legislative investigation of organizations “which encourage and promote 
litigation relating to racial activites.” 


14 New York Times, Feb. 13, 1959, p. 16, col. 3. 


15 AMERICAN JEWISH CONGRESS, BOMBINGS AND ATTEMPTED BOMBINGS IN THE 
ELeveEN SOUTHERN STATES FROM JANUARY 1, 1955 To DeceMBER 31, 1958 (1958). 
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Outside the South there were also some bombings or attempted bomb- 
ings associated mainly with desegregation of schools or neighborhoods. 
While it may not be possible to draw a clear line of cause and effect, 
there may be much plausibility in the suggestion that the bombings are 
symptomatic of a partial breakdown of respect for law and order.** Under 
this thesis some high political and social leaders in southern states created 
an anarchistic climate of opinion by reckless attacks on the integrity of 
the Supreme Court and on the “unconstitutional” desegregation decision; 
at the level of police action this high official policy is reflected in brutali- 
ty and lax law enforcement; and at the lowest social echelon the rejec- 
tion of law and order which has been approved in principle by the com- 
munity leaders finds expression through dynamiting and other direct acts 
of violence. Bombings and the rise in “hate mail” are particularly relevant 
to the Chafee question—“nation or state?”—because protection of lives 
and property is a most obvious “local” function, and yet almost no suc- 
cess has attended local policing efforts in this area. 

It is interesting also to speculate to what extent tensions caused by 
desegregation problems underlay the reprimand to the Supreme Court 
delivered by the Conference of Chief Justices in August 195817 and the 
somewhat milder report adopted by the House of Delegates of the 
American Bar Association in February 1959.18 The State Chief Justices 
dealt broadly with federal-state relations and did not specifically consider 
desegregation but the conclusion to the report contained the line: “We 
are not alone in our view that the Court, in many cases arising under the 
Fourteenth Amendment, has assumed what seem to us primarily legislative 
powers. ” 19 The American Bar Association was concerned with decisions 
in the field of anti-Communist measures. The Board of Governors, in 
transmitting the committee report to the House of Delegates, said that 
the “Board does not in any way intend to indicate censure of the Supreme 
Court nor an attack upon the independence of the judiciary.” 7° How- 
ever, one of the resolutions adopted by the House of Delegates came 
close to suggesting that the Court had weakened our national security 
system. The House called for remedial legislation “whenever there are 


The 77 incidents fall into the following categories: Negro homes, 35; synagogues 
and Jewish centers, 8; Negro churches, 9; public schools, 6; places of business, 3; 
miscellaneous, 16. 

16 AMERICAN JEWISH CONGRESS, BOMBINGS AND Hate SHEETS, (Viewpoints Pam- 
phlet Series 1958). “The crux of the problem is that lawlessness on high levels leads 
inevitably to lawlessness on low-levels.” Jd. at 8. 

17 CoNFERENCE OF CHIEF JUSTICES, REPORT OF THE COMMITTEE ON FEDERAL-STATE 
RELATIONSHIPS AS AFFECTED BY JUDICIAL Decisions (1958). 

18 AMERICAN BAR ASSOCIATION, RESOLUTIONS AND REPORT OF THE SPECIAL CoM- 
MITTEE ON COMMUNIST TACTICS, STRATEGY AND Osjectives (1959). 

19 Report, supra note 17, at 27-28. 

20 RESOLUTIONS AND Report, supra note 18, at statement of transmittal. 
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reasonable grounds to believe that as a result of court decisions, weak- 
nesses in Internal Security have been disclosed. . . .” 24 


Il. Crvit Ricguts UNpER THE 1957 Act 


Apart from the steady holding of the line by the judiciary in regard to 
Brown v. Board of Education and all that can be implied therefrom, the 
most significant positive development since 1956 has been the passage 
and implementation of the five-part Civil Rights Act of 1957,?? hailed by 
the American Civil Liberties Union as the first civil rights legislation in 
the twentieth century.”* 

Civil Rights Commission. Part 1 of the act created a bipartisan, six- 
member Commission on Civil Rights with a two year life. It was charged 
with the following duties: (1) to “investigate” written allegations of 
denials of voting rights because of color, race, religion, or national origin; 
(2) to “study” and collect data on legal developments constituting a 
denial of equal protection of the laws; and (3) to “appraise” laws and 
policies of the federal government concerning equal protection of the 
laws. In a separate section the power to hold hearings and to issue sub- 
poenas is conferred, but the act is silent on the use of oaths. Subpoenas 
were used in the voting investigation in Alabama in the fall of 1958,?5 but 
in the hearing in New York City in February 1959 concerning discrimina- 
tory practices in housing, neither oaths** nor subpoenas were felt neces- 


sary. 


21 Jd, at Resolutions, pt. I. 

2271 Stat. 634 (1957), 42 U.S.C. §§ is 95 (Supp. V, 1958). See Lane, The 
Civil Rights Act of 1957, 4 How. L.J. 36 (1958). 

23 AMERICAN Civit Liperties Union, The Past is Prologue, 38TH ANN. REP. 51 
(1958). 18 U.S.C. § 242 was amended in 1909 to add the word “wilfully,” 35 Stat. 
1092, but it is certainly true that the 1957 statute is the first major general measure 
since post-Civil War days. 

24 Work did not get under way until May 1958 because of delays in staffing the 
Commission. Retired Justice Stanley Reed declined an appointment as chairman, 
after first having accepted, on the ground of possible interference with his judicial 
duties as retired justice. The act contains the unusual provisions, § 105(a), that the 
staff director is subject to senatorial confirmation, and Mr. Gordon M. Tiffany, 
formerly Attorney General of New Hampshire, was not confirmed until May 14, 
1958. 

25 Quaere: Because of the choice of verbs in the statute to describe the Commis- 
sion’s three duties, as quoted in the text, could it be argued that the hearing-sub- 
poena power is confined to the voting field, and that the Commission lacks power 
to “hear” in the legal sense in regard to its general duties to gather data on denial 
of equal protection of the laws? See suggestion to this effect in AMERICAN CIVIL 
LiperTIES UNION, Recorp or 85TH CONGRESS ON LEGISLATION AFFECTING CIVIL 
Liserties 50 (1958). 


26 The Act of 1957 made no mention of oaths. Witnesses were put under oaths 
in the voting investigation in Alabama. To resolve any doubts Staff Director Gordon 
M. Tiffany, testifying before the House Judiciary Subcommittee No. 5, infra note 59, 
requested that the oath power be granted expressly in the event the Commission’s 
life were to be extended for an additional two years. 
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Access to voting records in the Alabama investigation required use of 
subpoenas as supported by the contempt power of the federal district 
court. In the “battle of the judges” when United States District Judge 
Frank M. Johnson, Jr. ordered Alabama Circuit Judge George C. Wallace 
to turn voting records of two counties in his circuit over to the Commis- 
sion on Civil Rights, Judge Wallace declined and instead turned the rec- 
ords over to hastily summoned grand juries. The grand juries then 
obeyed Judge Johnson’s order. At the resultant show cause hearing 
Judge Johnson freed Judge Wallace—whose term in the meantime had 
expired—of charges of criminal contempt on the ground that “through 
devious methods” Wallace had complied with the order while pretending 
to defy it.?? 

In its operation the Commission has focused on three major areas of 
discriminatory practices—voting, housing, and education. As of January 
1959 it had received 221 voting complaints in an eight month period and 
had set up State Advisory Committees in forty-six of the forty-nine states 
and Hawaii.® 

Additional Assistant Attorney General. Part II of the act provided 
simply for an additional Assistant Attorney General. It did not specify 
the Congressional purpose to separate the existing Civil Rights Section 
from the Department’s Criminal Division, where it had been since its 
creation in 1939 by Attorney General Frank Murphy, and to place it 
under the new appointee. This clearly intended result was accomplished 
late in 1957 with the nomination of W. Wilson White as head of the 
Civil Rights Division, although his appointment was not confirmed for 
several months. 

Minor Changes in Civil Rights Statutes. The famous Part III of the 
original bill would have materially strengthened the four major remnants 
of the civil rights legislation of 1866-1875—viz., the criminal sections, 18 
U.S.C. §§ 241,242, and the parallel civil sections, 42 U.S.C. §§ 1983, 1985 
—by authorizing the Attorney General to enforce by federal court injunc- 
tion § 1985, dealing primarily with conspiracies against equal protection of 
the laws.” The proposed power would not have eliminated the need to 
prove a conspiracy under § 1985 (3) nor have modified the well-known 
difficulties in defining the substantive rights protected by these sections 
—the “federal rights” of national citizenship which these sections protect 


27 New York Times, Jan. 27,:1959, p. 1, col. 5, and p. 21, col. 2. It should be noted 
that under the act’s subpoena section the Attorney General prosecutes the enforcement 
action for the Commission, leading to a judicial order, and to contempt punishment if 
the judicial order is disobeyed. 

28 Commission on Civil Rights Release, Address to Governor’s Conference on Civil 
Rights, Detroit, January 31, 1959, by Chairman John A. Hannah. 


29 H.R. 6127, S. 83, 85th Cong., Ist Sess. (1957). 
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against all persons, and the Fourteenth Amendment rights which these 
sections protect against those acting under color of state law. However, 
the proposed injunctive power in the Attorney General in support of 
§ 1985 would have been an advance. It would have opened a way past 
some barriers which have sometimes made enforcement impossible even 
given a violation of a recognized substantive right, e.g., the problem of 
getting past southern white grand juries and trial juries which affects all 
sections except § 1983, wherein injunctive relief is authorized as an al- 
ternative to damages. By authorizing a public suit it would have activated 
litigation in an area where reliance on private suits leads to inaction be- 
cause all too often the effect on the private plaintiff of bringing suit may 
be to further jeopardize his insecure and exposed status. 

The proposed grant to the Attorney General of an injunctive power in 
civil rights matters was rejected. As enacted, Title III merely clarified 
federal court jurisdiction under civil rights statutes and, at the insis- 
tence of Senator Richard B. Russell of Georgia, repealed 42 U.S.C. § 
1993 respecting Presidential use of troops. The repeal has been deemed 
to be meaningless, however, because other statutes respecting use of troops 
were left standing, e.g., 10 U.S.C. § 333.34 

Attorney General’s Injunctive Powers in Voting. Although rejecting 
a general injunctive power, Congress in Part IV of the act materially en- 
hanced national responsibility and authority in one area of civil rights by 
expanding Title 42 U.S.C. § 1971 to authorize the Attorney General 
to seek injunctions to preserve voting rights. The apparent intent was 
to make the injunctive power coextensive with two species of Con- 
gressional authority in regard to voting, viz., its general power under 
Article I, section 4 of the Constitution to prohibit interference by public 
or private persons voting for federal officials, and its Fifteenth Amend- 
ment power to prohibit public officials from racially discriminating in 
federal or state elections.*? As enacted, the legislation may face con- 
stitutional difficulties. The loosely worded section 1971 (a) regarding 
racial discrimination as combined with the injunctive power in Section 


30 Carr, FEDERAL PROTECTION oF CiviL RicHts (1947); Wormuth, The Present 
Status of the Civil Rights Act of 1875, 6 Utan L.R. 153 (1958); Gressman, The 
Unhappy History of Civil Rights Legislation, 50 Micw. L.R. 1323 (1952); Maslow 
and Robison, Civil Rights Legislation and the Fight for Equality, 1862-1952, 20 
U. Cur. L.R. 363 (1953) ; Reference Note, Substantive Civil Rights Under Federal 
Legislation, 3 Race Rev. L. Rep. 133 (1958), and bibliography appended thereto. 

31 See Schweppe, Enforcement of Federal Court Decrees: A “Recurrence to 
Fundamental Principles,” 44 A.B.A.J. 113 (1958); Comment, Constitutional Law— 
Executive Powers—Use of Troops to Enforce Federal Laws, 56 Micu. L.R. 249 
(1957) ; Reference Note, Enforcement of Court Orders—Federal Contempt Proceed- 
ings and Prevention of Obstruction, 2 Race Rev, L. Rep. 1051 (1957). 

32 See Ex parte Yarbrough, 110 U.S. 651 (1884), James v. Bowman, 190 U.S. 
127 (1903), United States v. Classic, 313 U.S. 299 (1941), Terry v. Adams, 345 
U.S. 461 (1953). 
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1971 (c) is not restricted to public officials but extends to injunctions 
against “any person” who deprives another at “any election” of his 
right to be allowed to vote without racial distinction. Hence it could 
be construed as extending beyond the reach of both species of Congres- 
sional authority mentioned above, i.e., as reaching the hitherto forbidden 
area of prohibition of private interference with voting in a state election 
on grounds of race.** Section 1971 (b)-(c), however, which authorizes 
injunctions against any person who interferes with voting in a federal 
election simply adds the injunctive feature to well recognized federal 
power. 


The Attorney General’s first suit under the Act was filed in the fall of 
1958 against the election registrars of Terrell County, Georgia, on behalf 
of five Negroes who had been denied registration.** Four of them who 
were school teachers with college degrees, including one with a master’s 
degree, were rejected because of alleged inability to read correctly and 
intelligibly; the fifth, who had attended Tuskegee Institute, was rejected 
because of alleged inability to write correctly and legibly. In March 
1959 while this suit was pending,*** the Justice Department suffered a 
quick dismissal in a federal district court in Alabama in the second suit 
filed under the 1957 Act.** The Attorney General had sought an injunc- 
tion on the ground of failure to register qualified Negro applicants and 
also on the ground of maintaining segregated registration facilities. The 
Board of Registrars of Macon County and two registrars were named as 


82a The potential constitutional difficulty became explicit while this Comment 
was in press when a federal district court in Georgia, viewing section 1971 (a) 
as being based solely on the Fifteenth Amendment, held it unconstitutional for lack 
of the “under color of law” qualification. United States v. Raines (M.D.Ga. 1959), 
27 U.S.L. Weex 2530. The fact that the racial discrimination actually at issue in the 
injunction action was at the hands of state officials, and affected voting for federal 
as well as state officers, was viewed as being immaterial. The court relied on past 
criminal cases where, even though the actual facts lay within the constitutional 
power of Congress to regulate voting, the defendants were freed because the statute 
under which they were indicted was worded so broadly as to reach also conduct lying 
without the Congressional powers. United States v. Reese, 92 U.S. 214 (1875); 
James v. Bowman, 190 U.S. 127 (1903). Quaere: whether section 1971 (a) could be 
construed as actually possessing the “state action” qualification because of the last 
clause which reads: “any constitution, law ... of any State or Territory, or by or 
under its authority, to the contrary notwithstanding.” 71 Harv. L. Rev. 573, 574 
(1958). Section 1971 (a) dates from 1870, but the issue of constitutionality has lain 
dormant because it had no enforcement section of its own but was enforced through 
suits under the other Civil Rights Acts. Chapman v. King, 154 F.2d 460 (5th Cir. 
1946), cert. denied, 327 U.S. 800 (1946). See Reference Note, “Voting Rights,” 3 
Race Ret. L. Rep. 371 (1958). 

33 Departmental Release, Sept. 4, 1958; New York Times, Sept. 5, 1958, p. 1, 
col. 1, and p. 14, col. 6. 


33a Statute on which suit was based was held unconstitutional, April 19, 1959. See 
Note 32a, supra. 


34 United States v. Alabama, 27 U.S.L. Week 2459 (1959); see Departmental 
Release, Feb. 6, 1959 for announcement of suit and background data. 
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defendants, although the latter had resigned before suit in connection 
with a prior Civil Rights Commission investigation. 

Federal District Judge Johnson, who had earlier used his contempt 
powers to aid the Civil Rights Commission in obtaining voting records, 
dismissed the Justice Department’s suit on the ground that there was no 
suable defendent. He held that state law permitted registrars to resign 
before their successors qualified, that the Board of Registrars itself was 
neither a legal person nor a suable entity,®* and that the Civil Rights Act 
of 1957 could not be construed as contemplating voting suits against the 
state itself even though such authority concededly would be within the 
powers of Congress. The case is being appealed but if the decision should 
be sustained on ground of statutory construction and congressional intent, 
and Congress should take no action to bring states and boards of regis- 
trars within the act’s definition of a suable “person,” another way would 
be opened for rather effective evasion of a civil rights statute.** 

Jury Trial for Criminal Contempts. Part V of the act primarily oper- 
ates to qualify the side-stepping of Southern juries contemplated by the 
injunctive powers of Part IV, by giving a right to jury trial de novo if 
the criminal contempt punishment exceeds a $300 fine or forty-five days 
imprisonment.** 

From the standpoint of the mythical man from Mars the Act of 1957 
would seem to be a feeble attempt to devise and adopt legal sanctions to 
accomplish a predetermined purpose to eliminate governmentally caused 
or governmentally sanctioned discriminations in American life. To one 
aware of the real and powerful tensions in the field of race and religion, 
augmented to an extent by real and deep-rooted disparities of social and 
economic standing, the act may represent a realistic compromise. Because . 
the Department of Justice has brought only two cases under the act to 
date, and suffered at least temporary defeat in one,** it appears that the 


35 For this proposition Judge Johnson cited Handy Cafe, Inc. v. Justices of the 
Superior Court, 248 F.2d 485 (1957), in which the plaintiff sued, under 42 U.S.C. 
§ 1983, “the members of the Superior Court and Supreme Judicial Court of the 
Commonwealth of Massachusetts.” The case involved bankruptcy matters and could 
be distinguished on the ground of judicial immunity and the principle of noninter- 
ference by a federal district court with the processes of litigation in a state court. 
See also MacNeil Bros. Co. v. Justices of the Superior Court, 242 F.2d 273 (1957). 
Both statutes, however, use the word “person” and it might be as difficult to convince 
southerners of this distinction as to convince them of the logic of allowing New York 
- 1928 to get Ku Klux Klan membership data but of disallowing Alabama’s attempt 

get NAACP data in 1958. Compare New York ex rel. Bryant v. Zimmerman, 
8 U.S. 63 (1928) with NAACP v. Alabama, 357 U.S. 449 (1958). 


36 See Reference Note, Voting Rights, 3 Race Ret. L. Rep. 371 (1958). Concerning 
the effect of the demise of the white primary see Strong, The Rise of Negro Voting 
in Texas, 42 Am. Por. Sct. Rev. 510 (1948). 


37 Comment, The Civil Rights Act of 1957 and Contempt of Court, 43 CorNELL 
L.Q. 661 (1958). 


38 The score rose to two while this Comment was in press. See note 32a, supra. 
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short-run impact of the Civil Rights Act of 1957 will be confined to the 
work of the Civil Rights Commission. The effectiveness of the Commis- 
sion on Civil Rights cannot be judged until its reports are in. It may be 
hoped that its factual reports may help to restore a sense of calm and 
rational appraisal in an area where emotions too easily drive men to 
positions from which only violence, or threats of violence, can extricate 
them. 


III. Proposats AND VALUES—1959 


The civil rights debate of 1957 was followed by a congressional lull in 
1958, no measures being introduced by the Department of Justice and 
non-Administration measures receiving little attention. At the state level, 
the anti- NAACP and anti-desegregation activity of southern state legis- 
latures in 1957-1958%® was matched outside the South by measures in 
several states to set up anti-discrimination commissions or otherwise to 
extend or strengthen existing legislation.*° 

When Congress reconvened in 1959 revived interest in civil rights 
legislation was evidenced by the introduction, in the first two months 
of the session, of thirty-eight measures in the Senate and 205 in the 
House,*" constituting a sizable package even when the duplication is 
eliminated. Four specific problems prompted many of the bills:*? ad- 
visability of extending the life of the Commission on Civil Rights 
in view of its delayed gestation; concern over bombings in the 
South and possible use of channels of interstate commerce either for 
flight from prosecution or for shipment of explosives; concern over 
destruction or prospective destruction of voting records to thwart the 
Department of Justice and the Commission on Civil Rights in effectuat- 
ing their responsibilities under the 1957 Act; concern over the slow pace 
of desegregation and the spectre of further mob violence against desegre- 
gation decrees. 

Regarding the crucial issue of school desegregation, the bill introduced 
by Senate Majority Leader Lyndon Johnson would authorize simply a 


39 See sources cited supra note 11, and Reference Note, School Closing Plans, 3 
Race Rev. L. Rep. 807 (1958) ; Reference Note, Race Relations Law Survey: May, 
1954-May, 1957, 2 Race Ret. L. Rep. 881 (1957). 

40 See Legislative sections of Race Relations Law Reporter, 1957, 1958, and Refer- 
ence Note, Anti-Discrimination Commissions, 3 Race Rev. L. Rep. 1085 (1958). 

41 Release, Senate Constitutional Rights Subcommittee, March 15, 1959, contain- 
ing full list by number, author, title, and committee to which referred. Not all of 
the measures were “civil rights” measures in the sense used in this comment. 

42 The best known measures, all 86th Cong., Ist Sess. (1959), are the Administra- 
tion bills, H.R. 4457, S. 942, 955-60, introduced by Congressman William M. Mc- 
Culloch, Senator Barry M. Goldwater, and Senate Minority Leader Everett M. 
Dirksen; the Douglas-Celler bill, H.R. 3147, S. 810 introduced by Congressman 
Emmanuel Celler and Senator Paul H. Douglas; and the Johnson bill, S. 499, in- 
troduced by Senate Majority Leader Lyndon B. Johnson. 
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federal Community Relations Service.4* The Administration measure 
would make it a crime to “interfere with the due exercise of rights or the 
performance of duties” under school desegregation decrees.** It also would 
authorize technical assistance on desegregation from the Commissioner 
of Education to state or local school officials, and grants-in-aid to under- 
write half of (1) the cost to local agencies of special non-teaching per- 
sonnel required by desegregation and (2) the cost to state agencies of 
developing and carrying out desegregation programs including technical 
assistance for local agencies.** The strongest measure, and the only one 
envisioning positive leadership at the national level, is the one introduced 
by Senator Paul H. Douglas and sixteen other Senators in the Senate, and 
Congressman Emmanuel Celler, chairman of the Judiciary Committee, in 
the House of Representatives.** It would (1) authorize technical assistance 
regarding desegregation from the Secretary of Health, Education, and 
Welfare; (2) make monetary grants on a non-matching basis available 
to areas where desegregation is being carried out, and permit use of funds 
for teacher employment and school construction; (3) authorize the Secre- 
tary of Health, Education, and Welfare to use persuasive powers and 
failing that to prepare a tentative plan for desegregation; and (4) au- 
thorize the Attorney General to seek court injunctions to enforce this 
tentative plan. 

The Douglas-Celler bill also contains a broadened version of the deleted 
Part III of the 1957 bill. It would give to the Attorney General power 
to seek injunctions (1) on signed complaint, against one who under color 
of law threatens to deprive another of equal protection of the law, or 
against one who threatens to deprive another of any right guaranteed 
by the Fourteenth Amendment because the person threatened opposed 
denial of equal protection, and (2) on his own motion, against anyone 
hindering “execution” of court orders safeguarding equal protection of 
the laws, or against anyone who hinders a federal or state official in ac- 
cording equal protection of the laws.*? 

It may be noted that the Administration’s proposed criminal statute 
would apply to one who obstructed either a private party in exercising 
“rights” or a public official in discharge of “duties” under a school decree. 

43S, 499, tit. I. 

44 H.R. 4457, tit. I, S. 955. It is clear from the Kasper cases in Clinton, Tennessee, 
and the Hoxie, Arkansas, case that local school boards may be protected by the con- 
tempt power of the federal courts from interference with performance of their con- 
stitutional duties. Kasper v. Brittain, 245 F.2d 92 (6th Cir.), cert. denied, 355 U.S. 
834, petition for rehearing denied, 355 U.S. 886 (1957); United States v. Kasper 
(E.D. Tenn. 1957) (unreported opinion), 2 Race Ret. L. Rep. 795 (1957), aff'd, 
(6th Cir. 1959), New York Times, Feb. 28, 1959, p. 20, col. 2; Brewer v. Hoxie 
School Dist. No. 46, 238 F.2d 91 (8th Cir. 1956). 

45 H.R. 4457, tit. VII, S. 958. 


46 S. 810, H.R. 3147, tit. II-V. 
47S. 810, H.R. 3147, tit. VI. 
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The Douglas-Celler bill, in authorizing the Attorney General to seek 
injunctions on his own motion aganist those obstructing the “execution” 
of court orders, would protect only those “executing” the order. The 
Douglas-Celler bill is broader than the Administration bill, however, in 
applying to obstruction of court orders and equal protection generally, 
rather than just in the field of education. 


The evil of dynamitings in the South, evidenced by the seventy-seven 
bombings or attempted bombings from 1955 to the beginning of 1959,** 
evoked a general congressional response. Two of the three major bills, 
the Administration bill and the Johnson bill, contain provisions concern- 
ing the problem, as do a goodly percentage of the total number of 243 
measures. There is a wide variation in the substantive proposals. The 
criminal penalty of the Administration bill would apply only to after- 
the-fact flight in interstate commerce with intent to avoid prosecution 
for destruction of educational or religious structures or to avoid testify- 
ing.*® The Douglas-Celler bill contains no similar provisions. The John- 
son bill ignores flight and makes criminal the interstate transportation of 
explosives and subsequent possession thereof, with intent to harm either 
educational or religious activity, or business, charitable or civic activi- 
ties. The Attorney General is authorized, after a bombing, to order 
an investigation by the FBI if there are reasonable grounds to believe 
interstate commerce was involved. 


It may be noted that in addition to their different focus, one concerned 
with flight and the other with transportation and possession of explosives, 
neither the Administration nor the Douglas-Celler bill applies to dynamit- 
ing of residences which accounted for about half of the seventy-seven 
bombings or attempted bombings from 1955-1959. Also, neither one con- 
tains a legislative presumption that interstate commerce was involved. 
Many of the separate bills focus on transportation of explosives rather than 
flight, and follow the Federal Kidnapping Act** in creating a rebuttable 


48 Supra note 15. 

49 H.R. 4457, tit. II, S. 956. 

50 S. 499, tit. IV. 

5118 U.S.C. § 1201(b) (1952), as amended, 18 U.S.C. § 1201(b) (Supp. V, 1958), 
to reduce from seven days to 24 hours the period necessary to create the rebuttable 
presumption that the kidnapped person has been taken across a state line. But see, 
Federal Firearms Act, 52 Stat. 1251 (1934), 15 U.S.C. § 901-09 (1952), making it 
unlawful for a fugitive from justice or a person convicted of a crime of violence 
to “receive” firearms from interstate commerce. The act makes possession presump- 
tive evidence that the firearm had been received from interstate commerce. In Tot v. 
United States, 319 U.S. 463 (1943), the presumption was invalidated because of in- 
sufficient “rational connection between the fact proved and the ultimate fact pre- 
sumed,” but the Court left room for carefully drawn presumptions: “This is not 
to say that a valid presumption may not be created upon a view of relation broader 
than that a jury might take in a specific case. But where the inference is so 
strained as not to have a reasonable relation to the circumstances of life as we 
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presumption that the explosive was carried across state lines so that FBI 
activity may start at once. The companion bills of Congresswoman 
Frances P. Bolton and Senator Kenneth B. Keating go further and would 
apply to bombings of residences.®? 

The vital need to forestall southern destruction of voting records® as 
a means of frustrating federal voting investigations is met by provisions 
in the Administration bill requiring election officers, under pain of federal 
criminal prosecution, to keep registration and other records for three 
years after any election in which nominees for federal office have been on 
the ballot. Records are to be made available on request for inspection by 
the Attorney General, supported by the contempt power of federal dis- 
trict courts in event of refusal.5* The Douglas-Celler bill contains no 
provision on this point. The Johnson bill,®® though silent on the question 
of destruction of records, does give the Attorney General a narrowly 
qualified power of subpoenaing voting records to aid in effectuating his 
enforcement functions under the voting section of the Civil Rights Act of 
1957. The act failed to confer a subpoena power, thus forcing reliance on 
the more cumbersome process of federal grand jury investigation in order 
to obtain evidence. The bill authorizes subpoenas, enforced by a three- 
judge district court, against state and local officials having custody of 
voting records only if the state Governor has refused a request by the 
Attorney General to order them to furnish data. If the Governor is 
cooperative and makes the order, but the state or local officials in custody 
of the records—who might be judicial officers or others beyond the reach 
of the Governor’s powers—fail to comply, the subpoena section is inappli- 
cable. 

In the subcommittees of the Senate and House Judiciary committees 
which began hearings in March 1959 on a selected group of bills,®” atten- 


know them it is not competent for the legislature to create it as a rule governing the 
procedure of courts.” Jd. at 468. 

52 H.R. 2242, Congresswoman Bolton; S. 73, Senator Keating and fourteen other 
Senators. H.R. 500, introduced by Congressman John D. Dingell has an even 
broader scope and would apply to interstate transportation of explosives “for the 
purpose of endangering human life, or of destroying real and personal property 
without the consent of the owner.” For other “bombing” bills see Release, Senate 
Constitutional Rights Subcommittee, supra note 41. 

53In February 1959 the Alabama legislature unanimously approved an act au- 
thorizing boards of registrars to destroy applicant questionnaires after the thirty day 
appeal period. Southern School News, March 1959, p. 15. 

54 H.R. 4457, tit. III, S. 957. 

55S. 499, tit. III. 

56 The Johnson bill authorizes subpoenas against any private custodians of elec- 
tion records, which would seem to be a rare situation, without the qualifying clause 
regarding a gubernatorial order. 

57 The House Judiciary Subcommittee No. 5, with Congressman Emmanuel Celler 
as chairman both of the subcommittee and of the parent Committee on the Judiciary, 
began hearings on a package of more than thirty bills, of which the major ones 
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tion gravitated quickly from the specifics of the measures proposed to 
questions of approach. The Chafee question—“Nation or States: Whose 
Job?”—overlaid the discussion and was augmented by Administration 
counsels of moderation voiced through Attorney General William P. 
Rogers to both subcommittees. Reversing its 1957 position, the Adminis- 
tration specifically opposed grant of further injunctive power at this time 
on the ground that the spectre of Washington initiative might stiffen 
southern resistance—a resistance which it was hoped was weakening since 
the collapse of massive resistance in Virginia. The Attorney General 
told the Senate Constitutional Rights Subcommittee: 


If we start a lot of litigation it might harden resistance so much it 
would set back the cause. We prefer compliance to come from 
the people even if it takes a while. In Virginia there has been a 
tremendous development in the thinking of the people. I think 
there has been general recognition these last few months (when 
some schools were closed) that the Supreme Court decision is the 
law of the land. There has been general recognition that the alterna- 
tives are compliance or no public schools. There has been general 
recognition that abandonment of public schools would be tragic. 
As a result there has been search for ways to comply. I think it 
would not have worked out as well if the Federal Government had 
moved in there and started lawsuits.®* 


Similarly, he told the House Judiciary subcommittee that “sometimes 
progress can be made faster without litigation. If you have everyone in 
a state against you you can’t do much law enforcement that isn’t pretty 
disastrous.” ®® Senator Douglas’ response was that this view “merely puts 
a premium on tantrums,” and that avoidance of federal enforcemen: 
would lead to “nullification by neutrality.” ® ; 

In the special field of mob violence against privately obtained school 


were the measures discussed in the text with the exception of the Johnson bill, S. 
499, which at that date had no companion measure in the House of Representatives. 
The Senate Judiciary Committee’s Constitutional Rights Subcommittee with Senator 
Thomas C. Hennings as chairman opened hearings on a similar package. 

Among the measures not receiving serious consideration by either committee are 
two Omnibus bills, H.R. 619 introduced by Congressman Adam Clayton Powell and 
H.R. 351 by Congressman Dingell, which include provisions on the following topics 
not covered by the main bills: lynching, re-phrasings of the old civil rights acts 
dating from the 1870’s, discrimination in interstate transportation, elimination of 
discrimination in higher and other education by the sanction of withdrawal of federal 
aid and use of publicity, nullifying the poil tax, prohibition of discrimination in 
housing, creation of a federal regulatory commission on equality of opportunity in 
employment. 

58 Civil Rights Hearings Before the Subcommittee on Constitutional Rights of 
the Senate Committee on the Judiciary, 86th Cong., Ist Sess. (March 20, 1959). 

59 Civil Rights Hearings Before the Subcommittee No. 5 of the House Committee 
on the Judiciary, 86th Cong., Ist Sess. (March 11, 1959). 


60 Hearings, supra note 58, on March 19, 1959. 
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desegregation decrees, the Department of Justice did ask for a criminal 
statute,*! as indicated above, despite the fact that successful prosecutions 
before white southern juries under such a law would probably be even 
less frequent than under existing 18 U.S.C. §§ 241 and 242.° The ap- 
parent theory is that wholly apart from prosecutions, such a statute 
would at least confer a valid power of federal arrest. Armed with the 
flexible and direct power of arrest the Government could nip a mob in 
the bud more effectively than under either the contempt power, with its 
problem of defining persons covered by the decree, or military force, 
which is plenary but cumbersome and destructive of other principles of 
civil liberties.® 

Counsels to moderation are always appealing, particularly when they 
are an excuse for nonaction, or for passing on responsibility to other hands. 
At the same time, moderation must be distinguished from moratorium. 
The policy of letting the South work out its own accommodation be- 
tween the principle of equality and the very real problem of Negro 
illiteracy and cultural impoverishment seemed to be the only sensible 
policy from the perspective of 1954. Time, however, seems to have been 
on the side of Southern extremists. This is not to deny that moderation 
may still be a viable, and even an essential, policy in many areas of the 
school desegregation problem, and in the problems of discrimination in 


61 H.R. 4457, tit. I, see text supra at note 44 et seq. 


62 Some of the jury convictions which have been obtained have been under special 
circumstances, ¢.g., involving unrest due to instigations by “outsiders,” as in the 
Kasper cases, or involving extreme police brutality where the offense alleged was 
a relatively minor theft as ‘in the Screws and Williams cases. 

In Screws the Negro beaten to death had been arrested for alleged theft of a 
tire, there was evidence of a grudge, the officers had first fortified themselves at a 
nearby bar, and they had resisted the bartender’s importunities not to carry out the 
arrest. A conviction was obtained in the first trial, but the defendants were acquitted 
on retrial following remand. Screws v. United States, 325 U.S. 91 (1945); see 
Carr, FEDERAL PROTECTION oF Crvit Ricuts 114 (1947). 

In the Williams cases confessions of lumber theft were extorted by use of severe 
third degree tactics by a private detective who held a special police officers’ card, as- 
sisted by two other private detectives and a policeman. The Williams cases thus in- 
volved the additional special circumstance of use of violence by one who was not 
a regular law enforcement official. United States v. Williams, 341 U.S. 70 (1951), 
Williams v. United States, 341 U.S. 97 (1951). 

The first Kasper proceeding in Clinton, Tennessee, for criminal contempt in 
August, 1956, was handled without a jury, none having been requested, and the con- 
viction was sustained. Kasper v. Brittain, supra note 44. The second proceeding, 
against Kasper and sixteen others for criminal contempt in December, 1956, was 
prosecuted before a jury (see 18 U.S.C. § 402 (1952)) and the conviction of seven 
defendants was sustained by the Court of Appeals in February, 1959. United States 
v. Kasper, supra note 44. 

Kasper was also fined by the Nashville City Court and fined and imprisoned for 
six months by the Davidson County Criminal Court in 1957, both convictions stem- 
ming from his efforts to obstruct desegregation in Nashville, Tennessee. New York 
Times, Nov. 3, 1958, p. 42, col. 3 and Dec. 3, 1958, p. 30, col. 7. 


63 Rogers, The Problem of School Segregation: A Serious Challenge to American 
Citizens, 45 A.B.A.J. 23 (1959). 
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other fields, such as housing and employment, which affect the entire 
country. It may dictate a judicious and cautious approach toward use 
of the available methods of enforcement. But to reject the mere au- 
thorization of methods of enforcement in the face of a sectional policy 
which approaches nullification of the Constitution is to countenance a 
cancer of anarchy in the body politic. 

It also must not be forgotten that more—much more—hangs in the 
balance than the welfare of our own minority groups, important though 
they may be. As Chairman John A. Hannah of the Civil Rights Commis- 
sion has aptly phrased it: 


Litigation and emotion-charged debate over the issue of school 
integration in the South should clearly indicate that putting rela- 
tions among races and minority groups on a just and equitable basis 
is the most crucial moral problem confronting us today. But it would 
be a grave mistake to allow our preoccupation with day-to-day 
events in a distant section of the country relating to a problem 
with which we in our own state may not be confronted to obscure 
the fact that the decisions we make and the actions we take in the 
whole broad field of civil rights will have repercussions throughout 
the world. 

We must always bear in mind the fact that the balance of power 
in the world today rests with the approximately one-third of the 
world’s population which is not now firmly allied militarily or 
philosophically with either Soviet Russia or the United States. 

We must remember that most of the peoples of this remaining 
one-third of the world are not white. We may be sure that as they 
consider whether to align themselves with the western democracies 
or with the Soviet bloc, they may be greatly influenced by treatment 
of minority groups within the American population. 

The struggle with international Communism in which we are 
engaged could be lost on a battlefield, but it is not likely to be won 
there. Whether we win or lose will be determined finally by the 
peoples now uncommitted to either side.** 


How much moderation will the times endure? 


64 Commission Release, Address to Governors’ Conference on Civil Rights, Detroit, 
Jan. 31, 1959. There are, of course, well known constitutional limits to the civil 
rights role of the federal government, which lie beyond the scope of this comment. 
For a summary analysis and a selected bibliography of critical comment, see Reference 
Note, Substantive Civil Rights under Federal Legislation, 3 Race Rev. L. Rep. 133 
(1958). 





EDITORIAL NOTE 


AN ANALYSIS OF PROPOSED AMENDMENTS TO THE 
ARMED SERVICES PROCUREMENT ACT OF 1947 


Charles W. Colson* and Murray Zweben** 
I. INTRODUCTION 


A noted authority on defense organization once remarked, after a 
study of a military department, that “reorganizing a military service 
is like kicking a 200 foot sponge around.” * Senator Leverett Saltonstall, 
former Armed Services Committee chairman, took aim in the last session 
of Congress at the same 200 foot sponge with a proposal for sweeping 
changes in military procurement methods and weapon development pro- 
cedures. The proposal was prompted by a congressional investigation 
into satellite and missile programs? commenced as a result of 1957’s post- 
Sputnik hysteria. 

During the hearings, one witness testified that the Soviet Union was 
able to develop modern weapons considerably faster than the United 
States.* This was attributed to the Soviet ability to cut down “lead time,” 
the time required to develop new weapons from ideas into serviceable 
military equipment. It was asserted that the Soviets sometimes required 
only one-half as much lead time as the United States.* During committee 
questioning, specific inquiry was made into the extent to which lead 
time problems are occasioned by the provisions of existing procurement 
statutes.5 There was testimony directly relating lead time to the pro- 
curement process.® 

In the closing days of the 85th Congress, Senator Saltonstall introduced 
S. 4294," a bill designed to correct the lead time problem. It was widely 


* Member, The George Washington Law Review; A.B. 1953, Brown University. 


** Member, The George Washington Law Review; B.S. 1952, M.S. 1953, New 
York State College for Teachers at Albany. 


1 Hearings Before the Preparedness Investigating Subcommittee of the Senate Com- 
mittee on Armed Services; Inquiry into Satellite and Missile Programs, 85th Cong., 
1st & 2d Sess., pt. I at 807 (1958). 


2 Hearings Before the Preparedness Investigating Subcommittee of the Senate Com- 
mittee on Armed Services; Inquiry into Satellite and Missile Programs, 85th Cong., 
lst & 2d Sess., pt. I (1958). 


3 Hearings, supra note 2, at 791-834. 
4 Hearings, supra note 2, at 793. 

5 Hearings, supra note 2, at 805. 

6 Hearings, supra note 2, at 833. 

7S. 4294, 85th Cong., 2d Sess. (1958). 
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publicized during the last months of 1958, and there were conferences 
held by industrial associations at which the bill was discussed.® S. 500° was 
introduced on January 20, 1959, incorporating many of the revisions 
suggested by the conferences and studies which took place during the 
fall. In this note, the principal provisions of S. 500 will be discussed, 
compared with S. 4294 where there is significant difference, and con- 
trasted with existing procurement law. 


Approximately twenty-two billion dollars’® is expended annually for 
military procurement, involving nearly five million separate transactions." 
Because of the direct bearing procurement methods and weapon develop- 
ment procedures have on national security, and because of the size of the 
procurement process, S. 500 deals with one of the most critical and far- 
reaching activities of the Government. 


II. THe EvoLuTion oF PRocUREMENT LEGISLATION 


Congress has traditionally assumed responsibility for prescribing mili- 
tary procurement methods in substantial detail.12 The first procurement 
legislation was enacted within ten years of the adoption of the Constitu- 
tion,* and just a few years later Congress set forth procedures to 


guarantee fairness in the award of government contracts.‘ Procedures 
for formal advertising were codified in 1875.45 With the beginning of 
World War II, the need to keep abreast of fast-moving scientific develop- 
ments became the paramount consideration in procurement. Within 
eleven days of the attack on Pearl Harbor, the rigid requirement of the 
sole use of formal advertising with special exceptions was suspended by 
the First War Powers Act.1* The act preserved certain restrictions such 
as the prohibition on cost-plus-a-percentage-of-cost contracts, but in 


8 Aeronautical Procurement, Oct., 1958, p. 30; Nation’s Business, Oct., 1958, p. 16; 
Aviation Week, Jan. 5, 1959; Time, Sept. 8, 1958, p. 86; National Defense Committee 
of NAM Meeting, Jan. 9, 1959, Washington, D. C.; National Security Industrial 
Association Meeting, Sept. 25, 1958, New York City; see also letter from Strategic 
Industries Association to Senator Saltonstall, Sept. 18, 1958; USCC, National De- 
fense Committee resolution of Jan. 28, 1959. 

9S. 500, 86th Cong., Ist Sess. (1959). S. 4294 died with the sine die adjournment 
of the 85th Congress. 

10 104 Conc. Rec. 16136 (daily ed. Aug. 14, 1958) ; 105 Conc. Rec. 809 (daily ed. 
Jan. 20, 1959). 

11 Address by Helge Holst, National Security Industrial Association Meeting, 
Sept. 25, 1957. 

12 Address by F. Trowbridge vom Baur, General Counsel for the Navy, Hennepin 
County Bar Association, Oct. 14, 1958, Minneapolis, Minn. 

131 Stat. 555 (1798). 

146 Stat. 484 (1808). 

15 Rev. Strat. § 3709 (1875), 41 U.S.C. § 5 (1952). 

16 Supra note 12, at 7, citing 55 Stat. 839 (1941). 
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essence § 201 of title II of the act conferred very broad procurement 
authority upon the executive agencies. 

The act was particularly significant in its recognition that procure- 
ment by formal advertising was not always suited to procuring the 
weapons of modern warfare and that other methods were also essential 
for the procurement of certain military items, particularly those in early 
stages of research and development and those which could not be de- 
scribed precisely in the complicated specifications necessary with formal 
advertising. During World War II the procurement process had reached 
what has been described as an “all time high of efficiency.” 27 

Experience under the First War Powers Act altered congressional 
attitudes toward military contracting procedures, and on the strength of 
recommendations by the Procurement Policy Board, an agency of the 
War Production Board, the Armed Services Procurement Act!® was 
introduced on January 27, 1947. Over a year was consumed in thorough 
and detailed congressional consideration. Basically, the 1948 act preserved 
the wartime procedures for formal advertising and negotiation.’® Since 
its passage, only minor amendments”® have been made, which have gen- 
erally narrowed the procurement authority of the Defense Department. 


III. ConGressionaAL Po.icy 


Section 2 of S. 500 offers for the first time an overall statement of 
congressional policy for military procurement. This section includes as 
objectives of the legislation the reduction of procurement lead time and 
the encouragement of performance, delivery and cost incentives in the 
development and production of military equipment, as well as a general 
statement of congessional attitude toward military procurement. Con- 
gressional policy is broadly stated: 


It is the policy . . . that agencies . . . shall purchase products and 
services which will most economically and efficiently satisfy the 
needs of such agencies. . . .74 


There are distinctions between the statements of policy of S. 500 and 
S. 4294. The latter, in its proposed amendment to the declaration of 


17 Supra note 12, at 9. 

18 10 ae § 2301 (Supp. V, 1958) [hereinafter referred to as “the 1948 act” or 
“the act”). 

19 Supra note 12, at 10. 

2065 Stat. 700 (1951), 41 U.S.C. §§ 153, 254 (1952); 66 Stat. 626 (1952), 41 
U.S.C. §§ 153, 254 (1952); 69 Stat. 551 (1955), 41 U.S.C. § 152 (Supp. V, 1958) ; 
70 Stat. 1015 (1956), 41 U.S.C. § 153 (Supp. V, 1958) ; Pub. L. No. 568, 85th Cong., 
2d Sess. § 301(b) (July 29, 1958); Pub. L. No. 800, 85th Cong., 2d Sess. §§ 8-11 
(Aug. 28, 1958). 

21S. 500, 86th Cong., Ist Sess. § 2(a) (1959). 
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policy found in the 1948 act, emphasized the desirability of purchasing 
goods of a commercial character where readily available on the open 
market. It further restated a familiar congressional policy that a fair 
proportion of the purchases made under the act be placed with small 
business concerns.*? S. 4294 referred to subcontracts specifically. This was 
an obvious reference to a later section of the bill providing subcontract 
preferences for small business. S. 500 substitutes more general language, 
deleting the subcontract reference. 

The policy amendment in S. 4294 was not intended as a generalized 
statement of the bill’s purposes, but rather as a specific amendment to 
policy statements appearing in the 1948 act. The amendment was de- 
signed to accommodate specific changes to be made by S. 4294. 

Previous expressions of congressional policy with respect to placing 
of contracts with small business concerns have been characterized by 
ambiguity and uncertainty. S. 4294 and S. 500 simply restate these 
expressions.** Congress has never adequately defined what is meant by the 
language “a fair proportion of purchases be placed with small business 
concerns,” but committees of the Congress have expressed frequent dis- 
satisfaction with the proportion of actual purchases placed with such 
concerns. S. 500 neither adds to nor detracts from this perplexing 
question. 

S. 500 calls for a very general requirement for competition in military 
procurement. The 1948 act provides for “full and free competition.” * 
This language has been difficult to interpret and administer, and the 
General Accounting Office has imposed stringent requirements. In an 
apparent effort to ease the situation, S. 500 speaks of “such competition 
as is consistent with the needs of the agency and character of prod- 
ucts.” 26 This could lead to a substantial relaxation of requirements on 
the Defense Department with respect to the extent of competition neces- 
sary before a contract can be let. 


IV. Format ApvertTIsING Versus NEGOTIATION 


A provision of S. 500 certain to engender sharp controversy is § 3, 
which significantly liberalizes present law with respect to the authority 


22S. 4294, 85th Cong., 2d Sess. § 2 (1958); see also Small Business Act, 67 Stat. 
232 (1953), 15 U.S.C. § 631 (Supp. V, 1958) ; Defense Production Act, 64 Stat. 798 
(1950), 50 U.S.C. § 2061 (1952). 


23 Small Business Act, 67 Stat. 232 (1953), 15 U.S.C. § 631 (Supp. V, 1958); 
Defense Production Act, 64 Stat. 798 (1950), 50 U.S.C. § 2061 (1952). 

24S, Rep. No. 1092, 83d Cong., 2d Sess. 2 (1954); S. Rep. No. 129, 84th Cong., 
Ist Sess. 2 (1955); S. Rep. No. 1368, 84th Cong., 2d Sess. 25 (1956); S. Rep. No. 
46, 85th Cong., Ist Sess. 20 (1957) ; S. Rep. No. 1282, 85th Cong., 2d Sess. 5 (1958). 

25 10 U.S.C. $ 2305 (Supp. V, 1958). 

26S. 500, 86th Cong., Ist Sess. § 2(b) (1959). 
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to negotiate contracts. Negotiation has been called “the spawning ground 
for suspicion and fraud . . . a negation of a public trust openly admin- 
istered.” 27 On the other hand, industry and the Defense Department have 
long considered it an essential and highly effective procedure. 

Practical experience with procurement techniques indicates that formal- 
ly advertised procurement can be genuinely effective only when the 
following conditions are met:*8 1) fixed, explicit specifications exist upon 
which there can be competitive bidding on identical material or services, 
2) the specifications can be publicized (i.e., no secrecy), 3) a number of 
bidders are able and willing to compete for the business, and 4) there is 
time to go through the formalities of preparation and distribution of 
specifications to a number of potential sources to secure and to evaluate 
their bids. The present requirement, however, is the exclusive use of 
formal advertising, except in seventeen prescribed situations under which 
the head of an agency may negotiate.” 

Section 2304 of the 1948 act* does confer broad negotiation authority 
upon military procurement agencies for use in time of national emergency 
under the first exception to its provisions. This authority to negotiate is 
virtually equivalent to the authority conferred upon the armed services 
by the First War Powers Act.*! The provision was invoked at the start 
of the Korean War,®? and since the 1950 declaration of national emer- 
gency by the President has not been rescinded, the authority under 


27 SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS OF THE House CoMMITTEE ON ARMED 
Services, Report on Stupy oF ARMED SERVICES ProcuREMENT Act, Proc. No. 3, 
85th Cong., Ist Sess. 643 (1957). 

28 Supra note 11. 


29 10 U.S.C. § 2304 (a) 1 through 17, (Supp. V, 1958). Exceptions 2-9 have caused 
little difficulty in the Act’s administration. Th ey permit negotiation in instances of 
urgency, or where the aggregate amount of the contract is less than $1,000, or where 
the contract is for personal or professional services, or where the contract is to be 
executed with an educational institution, or for purchase outside of the United States 
and its territories, or where the purchase is for medicine or for perishable subsistence 
supplies, or, finally, where the purchase is for resale. 

The tenth exception permits negotiation where it is impracticable to obtain competi- 
tion. This has been carefully defined by administrative regulation, 32 C.F.R. $§ 3.000- 
3.219-5 (Supp. 1957). Congress, however, has been severely critical of the use of this 
exception by the Department of Defense. Hearings Before Subcommittee for Special 
Investigations of the House Committee on Armed Services, under authority H. Res. 67, 
85th Cong., Ist Sess., Proc. No. 2 (1957). Exceptions 11-17 allow procurement by 
negotiation for experimental or research work, or for classified materials, or when the 
contract is for equipment which is part of an agency-wide Standardization program, 
or in those instances when technical or special property is being procured which 
requires a substantial initial investment or an extended period of preparation for 
manufacture and for which competitive bidding might involve duplication of invest- 
ment or undue delay, or after advertising if bids received were not reasonable, or, 
finally, when necessary in the interest of national defense to have a facility or product 
available for mobilization purposes. 

3010 U.S.C. § 2304 (a)(1) (Supp. V, 1958). 

31 Supra note 12, at 11. 


32 Presidential Proclamation No. 2914, 15 Fed. Reg. 9029 (1950). 





562 THE GEORGE WASHINGTON LAW REVIEW 


§ 2304 (a)(1) is theoretically still available. It was used through 1955, 
but the Department of Defense suspended its use by administrative order 
on January 1, 1956, in the face of prevailing congressional sentiment.** 

Although requiring formal advertising, the 1948 act permits exceptions 
in virtually every conceivable circumstance. It does not, however, permit 
negotiation in order to insure the supply of products of suitable quality. 
In § 4 of S. 4294, an 18th exception was proposed, to be invoked in those 
instances where negotiation is necessary to insure the procurement of 
property or services of suitable quality. S. 500 deletes this proposed 
exception in view of the broad general negotiating authority which seems 
to be available under the competitive negotiation provision, defined in 
§ 4(f). 

S. 500, in the broad language of § 3, sweeps away many of the restric- 
tions which Congress has imposed in the 1948 act. It purports to grant 
authority to military procurement agencies to purchase property or 
services by formal advertising, by competitive negotiation, or by un- 
qualified negotiation in the excepted instances. 

Section 4 sets out the requirements to be met in using competitive 
negotiation, a procedure already known to the military and industry.** 
S. 4294 authorized its use, but was deficient in not specifying the re- 
quirements of competitive negotiation. S. 500 preserves the existing 17 
exceptions, which by implication would be used after the bill’s enactment 
only in those instances where competition is not possible. Where com- 
petition is possible, the Defense Department may use either competitive 
negotiation or follow the more formalized procedures of advertising. 
The language of § 3, however, seems to permit the free choice of any of 
the three methods: 


[The] head of an agency may make purchase of and contracts for 
property ... by formal advertising, by competitive negotiation or by 
negotiation. .. . 


The General Accounting Office has traditionally construed procure- 
ment authority narrowly. Should Congress not make clear an intent to 
confer broad and flexible authority, the GAO might develop a body of 
administrative rulings requiring virtually all of the elaborate rigidity of 
formal advertising. Both S. 4294 and S. 500 are possibly deficient for 
failing to set forth a definition of negotiation itself. An express definition 
by Congress would, of course, avoid later misunderstanding. Even the 
construction of the word “negotiation” has promoted sharp disagreement 


33 H.R. 8710, 84th Cong., 2d Sess. (1956), deleting this authority from the 1948 act, 
passed the House 374 to 2, but was not acted on in the Senate. 
34 32 C.F.R. § 3.101 (Supp. 1957). 
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between the executive and Congress.** Although the current law*® is 
silent on the construction, the legislative codifiers added the definition, 
“[to] make without formal advertising.” ** The Department of Defense 
has supported this definition, particularly with respect to a policy of 
accepting reasonable proposals without oral discussion or bargaining, 
while the Armed Services Committee has argued that “a discussion or 
parley” is an essential ingredient in negotiation,®* citing several court 
holdings in support of its contention.*® 

In § 4 (d), S. 500 defines competitive negotiation as the solicitation of 
proposals from two or more sources in sufficient time before the con- 
tract’s execution with such competition as is consistent with the procure- 
ment. It further calls for such oral and written discussions as are neces- 
sary with equal time to all bidders to revise their proposals. If award 
is made to other than the lowest offeror a written explanation shall be 
given to those offerors lower than the successful bidder.#° Competitive 
negotiation includes the basic elements of formal advertising but elimi- 
nates the requirement for a public opening of bids at the time and place 
stated in the advertisement and eliminates the requirement of award with 
reasonable promptness to the responsible bidder whose bid will be the 
most advantageous to the United States, price and other factors con- 
sidered.*? Price is not the determining factor in the definition of competi- 
tive negotiation, nor are there requirements for “full and free competi- 
tion.” It would seem clear that the legislation does not intend to impose 
requirements for award to the lowest responsible bidder, but does intend 
that competition be as extensive as necessary. The competitive negotia- 
tion section clearly proposes authorizing a new method, lying somewhere 
between the formality of advertising and the virtually unrestricted free- 
dom of negotiation as invoked under the 17 exceptions of the existing law. 


35 SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS OF THE House COMMITTEE ON ARMED 
Services, Report oF Stupy oF ARMED SERVICES PROCUREMENT REGULATIONS, 84th 
Cong., 2d Sess. 3329 (1956). 

36 10 U.S.C. § 2301 (Supp. V, 1958). 

3710 U.S.C. § 2302 (Supp. V, 1958). 

38 Supra note 35, at 3325. 


39 Watson v. Holland, 20 So.2d 388 (Fla. 1944) ; Intermountain Title Co. v. Egbert, 
16 P.2d 390 (Ilaho 1932); Kingan & Co. v. Silvers, 13 Ind. App. 80, 37 N.E. 413, 
416 (1894) ; Newport National Bank v. Board of Education, 114 Ky. 87, 70 S.W. 186 
(1902) ; Morton Furniture Co. v. Dubuque Fire and Marine Ins. Co., 191 N.E. 637, 
638 (Mass. 1934) ; People v. Augustine, 232 Mich. 29, 204 N.W. 747 (1925) ; Northrup 
v. Diggs, 128 Mo. App. 217, 106 S.W. 1123 (1908); Aurora State Bank v. Haynes- 
Eames Elevator Co., 88 Neb. 187, 129 N.W. 279 (1911) ; Werner v. Henricks, 182 A. 
748 (Pa. 1936). 

40 S. 500, 86th Cong., Ist Sess. (1959). 


41See 32 C.F.R. § 3.805(a) (Supp. 1957), for one definition of “competitive 
negotiation” in a fixed price procurement. It calls for award to the lowest offeror 
without further negotiation where there is adequate competition, and prices are 
reasonable. 
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The vast majority of contracts awarded by the military services in 
terms of number and volume are of necessity awarded by negotiation.*” 
Early World War II statutes which conferred broad negotiation authority 
on the Defense Department have been described as “major cracks in 
the monolithic block of antique legislation requiring purchase by formal 
advertising.” ** S. 500 involves more than a “major crack,” indeed it 
would reverse the long prevailing congressional adherence to procure- 
ment by rigid formal advertising. 

There are advantages in the recognition of negotiation as a technique 
on a par with formal advertising. Greater administrative flexibility will 
be provided by the availability of negotiation in any instance. It has been 
asserted that negotiation 


with flexibility for bargaining for contract types and terms far from 
leading to higher prices or the concentration of procurement in the 
hands of larger and more favored producers . . . [often results in] 
a wider distribution of suppliers and . . . lower costs.** 


It has also been argued that inflexible application of formal advertising 
leads to the supplying of the needs of the military by a relatively small 
group of professional government suppliers with the consequent loss of a 
broad mobilization base.*® 

Conversely, the argument has been made that such broad authority 
would permit abuses in the selection of suppliers, although this argument 
fails to recognize the continuing authority of the General Accounting 
Office and indeed the overseeing function of Congress and its respective 
committees. Moreover, the flexibility thus granted will largely obviate 
the necessity for the complex administrative process within the military 
services requiring a written determination by the head of the military 
agency involved when a contract is to be negotiated under exceptions 
11 through 16.4¢ These administrative determinations are known as 
“determinations and findings,” and very often involve extended adminis- 
trative consideration.** Their elimination will undoubtedly help effectuate 
the objectives of S. 500. In commenting upon the bill, one experienced 
analyst said: 


Having to justify negotiated purchasing under one of the 17 ex- 


42 Supra note 27, at 640-41; between Jan. 1, 1956, and Sept. 30, 1956, 91.96% by 
dollar value and 92.73% by number of contracts. 


43 Supra note 12, at 6. 

44 Supra note 12, at 8. 

45 Ibid. 

46 See note 29 supra. 

47 32 C.F.R. $ 3.200 (Supp. 1957). 
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ceptions now specified in law—[is] a requirement that has hindered 
and tended to bury under red tape a legitimate and effective tech- 


nique—... [It] has wasted more time than procurement people like 
to think about.*® 


Broad authority to negotiate, read in context with other provisions of 
S. 500, poses an interesting question. If enacted, would this legislation 
support the courts in their adherence to the principle that government 
contracting is a privilege and not a right?#® Among legal scholars there is 
disagreement over the principle.® Indeed, it is argued that the dominating 
influence of government purchases upon the American economy makes 
it unreal today.®! However, the broad authority to negotiate which 
would be conferred by S. 500 tends to support the position that govern- 
ment contracting is a privilege. 

Formal advertising, undeniably, affords the greatest measure of pro- 
tection for all would-be suppliers. The rights of bidders have been re- 
peatedly defined by the General Accounting Office, and Congress has 
assiduously sought to protect bidders from arbitrary administrative action 
on the part of procuring agencies. Negotiation, it has been said, “is not 
the way to transact the public business.” §? 

Congress has necessarily sanctioned certain administrative discretion in 
determining responsible bidders, requiring that award be made to that 
“responsible bidder whose bid . . . will be most advantageous to the 
Government, price and other factors considered . . . .”°* (Emphasis 
added.) But Congress has also granted a right to small business bidders to 
seek an administrative certificate of competency from the Small Business 
Administration which, if granted, overturns a determination by the mili- 
tary agencies that a bidder is not responsible.* 

Nor has Congress been unmindful of the social and economic implica- 
tions of government contracting.®® Statutes have been enacted to effect- 
uate a variety of national policies, from aiding domestic industries®* to 
conferring preferences upon small business.°* 


48 Lefer, Saltonstall’s Bill Promises Relief For Defense Procurement Headaches, 
Aeronautical Procurement, Oct., 1958, p. 30. 


49 Perkins v. Lukens Steel Co., 310 U.S. 113 (1940). 


50 Miller, Administrative Discretion in the Award of Federal Contracts, 53 Micn. 
L. Rev. 781 (1955). 


51 Jd. at 803. 

52 Supra note 27, at 663. 

58 62 Stat. 23 (1948), 41 U.S.C. § 152(b) (1952). 

54 Small Business Act, 67 Stat. 232 (1953), 15 U.S.C. § 631 (Supp. V, 1958). 
55 Miller, supra note 50. 

56 Buy American Act, 47 Stat. 1520 (1933), 41 U.S.C. §§ 10(a)-10(c) (1952). 
57 Supra note 54. 
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Clearly, a broad requirement of formal advertising tends more to 
suggest the establishment of rights in would-be suppliers. With the 
emphasis on larger contracts in the hands of industrial giants under the 
weapon system concept and the wider use of the informal processes of 
negotiation, there will undoubtedly be concern as to the social and 
economic implications of public contracting. The broad authority pro- 
posed in S. 500 may be resisted on the grounds that Congress would lose 
its ability to direct public contracting toward economic and social ends. 

In the final analysis the Government must retain control not only of 
the terms and conditions of its contracts, but also over the choice of its 
contractors.*§ Despite mounting sentiment to the contrary, there is no 
reason to believe that the courts would reverse their well-established view 
that a would-be contractor has no standing to contest the procuring 
agency’s decision. 

It is submitted that this policy is a necessary incident of the critical 
demands for military preparedness in times of great crisis. The achieve- 
ment of socially desirable objectives through the use of public contracting 
must be subordinated in military procurement to an overriding national 
consideration—the necessity for technological superiority in a life and 
death struggle for weapons supremacy. 


V. SPECIFICATIONS 


Section 4(e) of S. 500 (counterpart of § 5 of S. 4294) calls for the use 
of specifications which describe the property to be procured in the 
simplest terms, using, wherever practicable, functional performance 
characteristics. This provision of the bill is intended to encourage the 
use of so-called “performance specifications” as distinguished from the 
customary elaborate and detailed design specifications and manufacturing 
drawings which often accompany procurement proposal requests and 
bid invitations. This is an apparent effort to simplify the administrative 
procedures necessary to invite the supply of goods and services by in- 
dustrial contractors. The section is not mandatory, but requires the use 
of such specifications wherever practicable. It is apparent that the use 
of these specifications, which tend to be much simpler, would eliminate 
many of the administrative problems which the author of the bill seeks to 
cure.®! 


58 Miller, supra note 50, at 786. 

59 Perkins v. Lukens Steel Co., supra note 49; see also Clement Martin, Inc., v. 
Dick Corp., 97 F. Supp. 961 (W.D. Pa. 1951) ; Cf., American President Lines v. FMB, 
112 F. Supp. 346 (D.D.C. 1953). 

60S. 500, 86th Cong., Ist Sess. § 4(e) (1959). 

61 In discussing the need for this provision, Senator Saltonstall has referred to 18 
page specifications for a ping pong ball and five page specifications for a single pull 
ring on a parachute, 104 Conc. Rec. 16139 (daily ed. Aug. 14, 1958) 
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S. 500 would also eliminate a 1955 amendment to the 1948 act which, 
drafted in the interest of giving all bidders full and equal opportunity to 
bid on military requirements, requires that specifications contain all 
“necessary language and material required” and “be so descriptive both in 
its language and attachments thereto in order to permit full and free 
competition.” ** This section further provides that if specifications do 
not contain such descriptive language the invitation shall be invalid and 
no award may be made. It constitutes a constant influence on contract- 
ing officers to insure that specifications are full and complete in every 
detail, thus discouraging simplification. This section was implicitly 
negated by § 5 of S. 4294, but not expressly so, as in S. 500. 

The issue may be raised as to whether this provision of S. 500 is con- 
sistent with the use of formal advertising. It is clear that detailed specifi- 
cations are desirable in formal advertising where all bidders must have a 
thorough description of the materials or services to be produced if the 
competition is to be equal. It appears, however, that the language of S. 500 
is sufficiently flexible to permit the use of detailed specifications when 
formal advertising is invoked or simpler performance specifications when 
contracts are negotiated. Moreover, certain kinds of performance specifi- 
cations are, of course, capable of use in formal advertising when the re- 
quirements are so explicit as to put all bidders on equal notice as to the 
product or service needed. 

The advantages of performance specifications are numerous.** They 
encourage greater freedom of action by contractors, with consequent 
reduction in engineering demands on the military. They conserve both 
time and expense, particularly in the amount of detailed government 
engineering supervision, and they permit the introduction of new tech- 
nology and tend to be far less restrictive than design specifications. 


VI. Cnuoice or Contract Types 


S. 500 would have little actual effect on the choice of contract types. 
As in the 1948 act® and its predecessors,® the cost-plus-a-percentage-of- 
cost contract is prohibited. Under this form of contracting, a contractor 
is reimbursed for his costs and is also paid a fixed percentage of actual 
costs incurred. Under § 5 of S. 500 (§ 6 of S. 4294) fixed price or in- 
centive contracts are established as the norm. Except for experimental, 
development or research work, no cost contract or cost-plus-a-fixed-fee 


62 69 Stat. 551 (1955), 41 U.S.C. § 152 (Supp. V, 1958). 
63 Memorandum from Perkins McGuire, Asst. Secretary of Defense for Supply and 
Logistics, to Senator Saltonstall, December, 1958. 
6410 U.S.C. § 2306 (Supp. V, 1958). 
Py. War Powers Act, 55 Stat. 838 (1941) (codified in scattered sections of 12, 
a.) 
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contract may be executed unless the head of the agency first determines 
that such a contract is less costly than any other kind or that the use of 
any other method of contracting is impracticable. 

One significant change is the modification of § 2306(c) of the 1948 
act removing the restriction on the use of incentive contracts, which is 
grouped in the act with cost contracts. The apparent intention is to 
encourage the wider use of the incentive contract, or at least to permit 
its use when desirable. This form of contracting gives profit incentive 
to a contractor which stimulates savings and increases efficiency in per- 
formance.*® 

It is submitted that rigid rules cannot be established in the selection of 
contract type.®? The type of contract employed must be the one that 
best fits the circumstances of each individual procurement; but the 
government’s objective should be to provide, in every contract, the 
maximum incentive possible.® 

Particularly in follow-on production of major weapons, the use of 
incentive and firm fixed price contracts should be encouraged. The 
incentive contract has been described as “the best available compromise 
answer to the many conflicting factors present in a wide variety of pro- 
curement situations.” 7° These observations apply with particular validity 
to aircraft procurement and other major weapon system developments. 
The incentive contract has been tested and used extensively in these 
areas particularly. 


VII. THe OPERATIONAL SYSTEM 


Section 7 of S. 500 (§ 8 of S. 4294) introduces the concept of the 
“operational system,” a procedure for contract management which closely 
resembles what has come to be known in the Defense Department as 
“weapon system contracting.” The weapon system is at best difficult 


66 32 C.F.R. § 3.403-4 (Supp. 1957). Under the incentive type contract, costs are 
estimated and a target price established based on estimated costs plus an agreed level 
of profit. A small percentage, usually 20 % of any savings which are achieved below 
the estimated “target” cost are retained by the contractor after performance has 
been completed and the remainder of the savings affected are returned to the Govern- 
ment. Similarly, costs in excess of the “target” are shared by the contractor and the 
Government in the same ratio. 

An additional incentive innovation is found in the use of a cost reimbursement 
principle coupled with an incentive fee; Pilson, Selection of Contract Types in Negoti- 
ated Procurement, 14 Fev. B.J. 330, 338 (1954). This gives the contractor an in- 
centive to produce at minimum cost, in that economical and efficient performance will 
result in a larger percentage of profit, and slow or mediocre performance will result 
in a diminution of fee. See note 12 supra, at 13. 

67 See Booz, Allen & Hamilton, Study of Aircraft Procurement Types and Con- 
tracting Methods, for Buaer, Dept. of Navy (1957). 


68 Jd. at 13. 
69 [bid. 


70 Id. at 14. 
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to define, and many definitions, each in some way significantly different, 


have been offered by industry and the military. One member of industry 
has defined it as 


[A] composite of equipment, skills, and techniques that forms a 
self-sufficient instrument of combat . . . . [This requires] adapting 
and bringing together, in accordance with a plan, various lines of 
development to achieve such a self-sufficient instrument of combat.”! 


The Air Force is credited with originating the concept in 1954; it 
has been used extensively since, particularly by that service. The con- 
cept was first adopted to cure serious procurement deficiencies in the 
development of two major aircraft systems which were delayed sub- 
stantially when the delivered weapon lacked essential components for 
which separate contracts had been executed without proper coordination 
with the basic contract.”* The Air Force defines a weapon system as: 


A system composed of equipment, skills, and techniques, the 
composite of which forms an instrument of combat, usually, but not 
necessarily, having an air vehicle as its major operational element. 
The complete weapon system includes all related equipment, ma- 
terials, services, and personnel required solely for the operation of 
the air vehicle or other major element of the system, so that the 
instrument of combat becomes a self-sufficient unit of striking 
power in its intended operational environment.”* 


The phrase, “operational system,” apparently seeks to broaden the 
concept of the “weapon system.” It is defined as 


a combination of facilities and equipment, which (i) forms an 
instrument of combat to be used by one or more of the mili 
departments, or (ii) while not an instrument of combat, has the 
capability of performing a clearly defined function in support of a 
mission of one or more of the departments. 


Section 7 of S. 500 requires the head of the department to designate 
“such particular systems as he determines are suitably to be procured.” 
The bill further calls for the designation of one or more system managers 
to exercise supervision and control over all phases of the planning, 





71 Address by J. L. Atwood, President, North American Aviation, Inc., Fall Con- 
ference of Electronics Industries Association, San Francisco, Sept. 17, 1958. 


72 Memorandum from Office of Asst. Secretary of Defense for Supply and Logistics, 
to Senator Saltonstall, Aug., 1958. 


78 Ibid. 
74S. 500, 86th Cong., Ist Sess. § 7(a) (1959). 
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budgeting, development and procurement.’® Each operational system so 
designated is to be procured from a single prime contractor (or from 
a greater number, as with team contracting) who shall be responsible for 
all “design, development and production of such system as is set forth 
in his prime contract.” ** This is an attempt to give statutory authorization 
to a system of weapons development which has been used with success 
in modern procurement, particularly of aircraft and missiles, where large 
and complex assemblies are involved. 

Traditionally, weapons have been procured by the execution, under 
close government supervision, of many different prime contracts for 
various components. Frequently, these numbered in the hundreds or 
thousands. With complex weapons the task of engineering coordination 
was immense and failures in coordination were costly and time consum- 
ing.77 As weapon systems have increased in complexity and size, a new 
method obviously had to be found to coordinate all of the numerous 
subassemblies and components which must mesh together into a finished 
weapon. 

Frequently, the Government executes a basic contract with a weapon 
system contractor. Typically, a dozen major subsystems are involved in 
addition to the major component itself. The prime contractor, usually 
with government approval, selects and coordinates these suppliers into a 
weapon system team. Essentially his function is one of procurement and 
engineering management.”* The purpose of this management concept was 
well stated in a recent industrial seminar to be the achievment of “a 
better product in less time and at less cost than the Government itself 
could achieve as direct manager.” “® 

There are several variations of the weapon system management ap- 
proach. The plan most usually though of in connection with the system 
involves the assignment of overall management responsibility for the 
entire system to one prime contractor, who assumes full responsibility 
for the development and delivery of the entire weapon system. This 
method was employed with notable success in the development of the 
B-58 bomber. It has been reported that almost two years were cut from 
estimated lead time, a saving which has been attributed largely to the 
use of this management concept.*° 

Under a second category, the military services, utilizing performance 


Pe Adm. Rickover for the Nautilus Project, and Adm. Raborn for the Polaris 
roject. 


76S. 500, 86th Cong., Ist Sess. § 7(d) (1959). 
77104 Conc. Rec. 16139 (daily ed. Aug. 14, 1958). 
78 Supra note 71. 

79 Ibid. 

80 Booz, Allen & Hamilton, supra note 67. 
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type specifications furnished by the prime contractor and approved by 
the military service, executes direct contracts with major system and 
equipment suppliers. The items thus contracted for are then furnished 
to the prime weapon systems contractor.®! 

A third category involves supplying, to the weapon system contractor, 
government-furnished equipment procured directly by the military serv- 
ice utilizing military specifications.*? 

A more recent variation on the basic weapon system concept involves 
what has become popularly known as “team contracting.” Under the 
team contracting principle various companies with particular skills related 
to certain aspects of a weapons development join in a combined bid for 
the basic contract. The several suppliers designate one of their members 
as the system coordinator.** In some instances a special “secretariat” is 
established at the team headquarters to control and coordinate the effort 
of the various associated contractors. Team contracting offers an oppor- 
tunity for firms of any size to participate at a prime contract level in 
large and complex military weapon development programs which would 
otherwise be too large for any but a few of the corporate giants. 

The question has been raised as to whether such combinations con- 
stitute a potential violation of the antitrust laws. The Assistant Attorney 
General in charge of the antitrust division of the Department of Justice 
has stated that the Defense Production Act of 1950 grants immunity to 
combinations of contractors involved in programs found to be “in 
furtherance of national defense.” ®° In addition he has cited the Small 
Business Act of 1953%* as affording immunity to small business production 
pools under certain circumstances. 

S. 4294 required that the basic weapon system contract be executed 
with “a single prime contractor.” S. 500 allows team contracting, rec- 
ognizing the need to permit manufacturers to join together for a task 
too big for any one company to handle alone. In answer to recent 
criticism that the system diffuses responsibility, one corporate executive 
has stated that “the team leader retains undivided single point responsi- 
bility to the customer for the effective performance of the entire job.” *7 
Typically, under the weapon system concept, a project officer or so- 
called weapon system manager is designated, usually without regard to 
existing organization, and a large degree of responsibility is assigned to 


81 Supra note 72. 

82 Ibid. 

83 Ostrow, Wall St. Journal, Aug. 18, 1958, p. 1, col. 6. 

84 Ibid. 

85 Ibid. 

86 Small Business Act, 67 Stat 232 (1953), 15 U.S.C. § 631 (Supp. V, 1958). 
87 Ostrow, supra note 83. 
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him in his task of supervising the basic prime weapon system contractor. 

The weapon system concept or the broader operational system as it 
is called in S. 500 largely disregard existing organizational structure 
within the military services. This could create internal problems, particu- 
larly in the Department of the Navy, which follows a “bureau” type of 
organization divided along specific technical lines such as ordinance, air, 
ships, etc.8* S. 500 further disregards existing organizational divisions at 
the level of the secretariat where functions are generally assigned by 
major departmental activity, i.e., budgeting, procurement, research and 
development, and personnel. The bill would presumably encourage the 
establishment of a focal point within each military service for the vertical 
control of particular weapons programs. The system has been employed 
successfully in the services even though the overall weapon development 
cuts across established functional divisions.*® The Department of Defense 
should, if the weapon system continues to be used prominently, and 
certainly if S. 500 is passed, establish guidelines so as to minimize organi- 
zational controversy and disruption of existing activities. 


VIII. THe GovERNMENT AND THE SUBCONTRACTOR 


Ideally, under the weapon system plan, a substantial amount of con- 
trol and technical authority is delegated to the prime contractor. Indeed, 
this has been considered a key feature of the plan and an essential ingredi- 
ent to expeditious weapon development.® Clearly, this consideration 
figured heavily in the preparation of S. 4294.9 

It has been suggested that in conferring broad overall management 
authority upon a weapon system contractor for huge multi-million dollar 
programs, the Government is in a sense designating the contractor as its 
agent and should thus shift certain government responsibilities and 
burdens to the prime contractor.® S. 4294 specifically proposed the as- 
signment of one such responsibility.** The prime contractor under § 8 
would have been required to afford “full and free competition” in the 
selection of subcontractors and utilize all preferential procurement pro- 





88 U. S. Navy OrGANIZATION MANUAL (1949). 

89 E.g., Nautilus in the Navy; B-58 in the Air Force. 

90 Hearings, supra note 2, at 791. The testimony of Dr. J. Sterling Livingston, 
which gave impetus to the introduction of S. 4294 stresses incentive performance and 
the delegation of authority to contractors, to encourage fast and efficient performance. 
At 799 he said: 

[Dlelegate greater authority and responsibility to contractors to make 
technical decisions of weapons systems. The strength of the private enterprise 
system lies in the creative capacity of our individual contractors. 

91 Supra note 77. 

92 There is sharp disagreement on this philosophy within the Defense Dept., although 
top procurement officials have expressed this view in interviews with the authors. 

93 S. 4204, 85th Cong., 2d Sess. § 8 (1958). 
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cedures for the benefit of small business as authorized by law or adminis- 
trative regulations governing government relations with small business. 
This is a commendable effort to maintain a wide mobilization base in the 
face of a trend toward increasingly complex weapons for which small 
business in unable to compete. This novel provision would impose upon 
prime contractors certain responsibilities of the Government in the 
implementation of a national policy which dictates that a fair share of 
government purchases be placed with small business.* 

This provision was analyzed carefully during the recess of Congress 
and S. 500 substantially modifies the provision to accommodate apparent 
administrative objections.® It calls for prime contractors to accomplish 
the maximum amount of subcontracting consistent with efficient perform- 
ance, providing for such competition in letting subcontracts as is con- 
sistent with the efficient procurement of the property and services 
needed. The bill further provides for maximum subcontracting oppor- 
tunities for small business firms, and includes authority for the military 
services to require a prime contractor to restrict certain subcontract 
procurement to small business concerns. It is proposed to implement 
these policies by inserting clauses in the contract between the prime 
contractor and the Government and by regulation of the Secretary of 
Defense.** 

The S. 4294 provisions can be objected to on the grounds that it 
would be impossible to apply to subcontracting all preferential procure- 
ment procedures, statutory and administrative, that now govern prime 
contract relations with small business. The mere task of becoming 
acquainted with the multitude of regulations and statutes would be pro- 
hibitive for all but the largest prime contractors, and few contractors 
could afford to establish the administrative machinery necessary to 
institute such a system. 

There will undoubtedly be efforts made to strengthen the small busi- 
ness subcontracting provisions and Congress may consider a modification 
of the original provision in S. 4294, narrowed in scope so as to be possible 
of administration. Since the S. 4294 provision or some variation thereof 
will undoubtedly be considered, at least in committee, its possible effect 
on the relationship between the Government, prime contractors, and 
subcontractors should be considered in light of the well settled rule that 
there is no privity of contract betweeen the Government and the 
materialman or subcontractor.*" Although the General Accounting Office 


9464 Stat. 798 (1950), 50 U.S.C. $ 2061 (1952) ; 67 Stat. 232 (1953), 15 U.S.C. 
$§ 631 (Supp. V, 1958) ; 10 U.S.C. $ 2301 (Supp. V, 1958). 


5 Interview with Senator Saltonstall, Jan. 1959. 
96S. 500, 86th Cong., Ist Sess. $ 7(e) (f) (1959). 
97 Sass, Subcontractors’ Claims Against the Government, 16 Fen. B. J. 232 (1956). 
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has consistently ruled that agreements to furnish supplies do not create 
any privity of contract with the Government,®* the Comptroller General 
has recognized that special contract provisions can bridge the gap be- 
tween the Government and subcontractors.*® 


In a large weapon systems contract, government approval is frequently 
required prior to the execution of a subcontract.° The General Ac- 
counting Office has considered, in one case, the effect of government 
approval of a subcontract; it ruled that such a practice by the Govern- 
ment did not operate to increase the government’s liability or to confer 
additional rights on the subcontractor.°' Congress has by legislative 
fiat sanctioned direct dealings between the Government and subcon- 
tractors,!°? and has sympathetically treated the subcontractor’s plight.’ 
It has been observed: 


The fact that the Government derives a benefit from the sub- 
contractor’s performance, or approves the subcontract, or sometimes 
dictates terms to be included therein does not create an implied or 
express contract with the United States. Thus, it is clear that there 
must be something present, some fact or some provision, not usually 
found in the simple Government-prime contractor-subcontractor 
relationship if the decision in the case of the subcontractor against 
the Government is to be other than judgment for the defendant.’ 


A. The Prime Contractor As An Agent of the Government 


It has been argued that the prime contractor may be designated as the 
agent of the Government for the purpose of placing a subcontract. In 
such a case, a special contract would exist between the Government and 
the subcontractor.!% 


98 Welch, G.A.O. and Subcontractors’ Claims Against the Government, 16 Fen. B. J. 
240 (1956). 

99 Jd. at 241. The Comptroller has suggested that privity can always be established 
by an express statutory provision, Comp. Gen. Dec. B-120198 (June 9, 1954). He has 
also allowed equitable adjustments directly to a subcontractor although citing the 
doctrine of no privity with approval, Comp. Gen. Dec. B-107289 (Jan. 22, 1957); 
Comp. Gen. Dec. B-107290 (Jan. 22, 1957) ; and has permitted subcontractors to submit 
invoices directly to the Government where the prime has granted a power of attorney, 
Comp. Gen. Dec. B-131924 (June 28, 1957). 

100 Elliott, Subcontracting Under General Services Administration Programs, 16 
Fep. B. J. 183 (1956) ; Rasor, Cost Controls Applied to Subcontractors, 16 Fen. B. J. 
300 (1956). 

101 Comp. Gen. Dec. B-107289 (Feb. 24, 1953) ; Comp. Gen. Dec. B-107290 (Feb. 
24, 1953). 

102 Contract Settlement Act, 58 Stat. 649 (1944), 41 U.S.C. § 101 (1952). 

103 49 Stat. 793 (1935), 40 U.S.C. § 270(a) (1952). 

104 Sass, supra note 97, at 234. 

105 Td. at 234-35. 
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For a time it was considered that a cost-plus-a-fixed-fee contractor 
should be regarded as acting directly in behalf of the federal govern- 
ment.’ This has been expressly overruled and the test is now whether 
the transaction binds the contractor or the Government directly. 
Under existing holdings the subcontractor must, in proceeding on claims 
arising under his contract, look to the prime contractor, and only in 
unusual circumstances may he obtain payment directly from the Govern- 
ment.1°8 

But the language of the S. 4294 provision might well suggest an “un- 
usual circumstance” under which a subcontractor could look directly 
to the Government for his remedy. Particularly in view of the size and 
complexity of a prime contractor’s responsibilities under a weapon 
system contract, it might be argued that a governmental function has 
been delegated. This possibility is increased by requiring the prime 
contractor, in selecting subcontractors, to follow governmental proced- 
ures in executing such contracts. 

Indeed, even before the weapons system concept was widely employed, 
it was argued with authority that lack of privity should not prevent 
direct relations between the Government and subcontractors where 
desirable.” 


B. Third Party Beneficiary Theory 


One further theory which might be relied upon by a subcontractor 
contending the existence of privity of contract, is worthy of exploration. 
Although the holding has been criticized, and its effect is in some ways 
uncertain,"° the third party beneficiary theory applied to government 
subcontractors was approved in Daniel Hamm Drayage Co. v. Willson,™ 
which held that a subcontractor’s termination claims can be recovered 
against the Government, the claims being held for the benefit of sub- 
contractors. The court did not limit its holding to the provisions of the 
Contract Settlement Act,"? no longer effective, but its language went 
beyond the specific authority of the act. The Court of Claims has 
recently rejected the right of subcontractors to sue the United States as 


106 21 Decs. Comp. GEN. 186 (1941). 
107 Comp, Gen. Dec. B-19726 (Jan. 20, 1942) ; Comp. Gen. Dec. B-19052 (Jan. 20, 
1942). 


108 Sass, supra note 97, at 239. 
109 Feldman, Subcontractor’s Relationship to the Government, 12 Fen. B. J. 299 
(1952). 


110 Sass, supra note 97; Murphy and Kaps, Subcontractor v. the Government, 17 
Fep. B. J. 129 (1957). 


111178 F.2d 633 (8th Cir. 1949). 
112 58 Stat. 649 (1944), 41 U.S.C. § 101 (1952). 
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a third party beneficiary.14* These holdings dealt with specific contract 
provisions relating to claims for termination. But the principle should 
be considered in the light of any provision, like that in § 8 of S. 4294, 
which requires the Government to execute provisions in its prime con- 
tracts, in effect, directing the award of subcontracts to a specific class of 
third parties. These holdings are worthy of note, not as analogous on the 
facts, but as discussing a principle which may be asserted by a sub- 
contractor who is awarded his contract as a result of a specific preference 
granted in the prime contract between the Government and the prime 
contractor. 

While the Government requires, in a prime contract, the insertion of 
numerous clauses in a subcontract, these are largely for the benefit of the 
Government.""* In this instance the provision would be for the benefit of 
a subcontractor. No case involving the third party beneficiary theory has 
yet been decided by the General Accounting Office although it has been 
suggested that should a claim similar to the one adjudicated in the 
Drayage Co. case'® be considered, the G.A.O. would authorize the 
allowance of such a claim.1* 

Should any of these theories be adopted, Congress might be constrained 
to legislate on the point or else much of the advantage of the weapon 
system concept would be defeated. Government responsibility to each 
subcontractor would frustrate a principle purpose of the weapon system 
approach, that is, relieving the Government of administrative details, and 
the role of the weapon system contractor as a coordinating management 
agency would be substantially weakened. 

In its consideration of S. 500, Congress should also deal with the con- 
flict which often arises between different congressional objectives. The 
passage of S. 500 would tend to sharpen the interest of the General Ac- 
counting Office in subcontracting practices since additional government 
money would, in effect, be expended by private prime contractors in 
awarding contracts to other firms formerly prime suppliers to the Gov- 
ernment itself. 

The Comptroller General has held that where a cost-plus-fixed-free 
contractor subcontracts beyond the amount contemplated when the 
contract was executed, his fixed fee should be reduced by an amount 
equal to the subcontractor’s profit.1‘7 Yet, in the prime contract, the 


118 Hadden v. United States, 132 Ct. Cl. 534, 130 F. Supp. 401, vacated, 132 Ct. 
Cl. 529, 132 F. Supp. 202 (1955). 


114 See Feldman, supra note 109, at 300. 

115 Supra note 111. 

116 Welch, supra note 98, at 243. 

11722 Decs. Comp. Gen. 14 (1942); Cf., 27 Decs. Comp, Gen. 81 (1947); 24 


Decs. Comp. Gen. 917 (1945); 21 Decs. Comp. Gen. 813 (1942); 20 Decs. Comp. 
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contractor has agreed to subcontract to the maximum extent possible 
with small business firms.1’* The question of profits on subcontracted 
work should also be considered and treated in view of the apparent trend 
toward more subcontracting in lieu of direct government contracting. 


IX. RENEGOTIATION 


One of the most controversial facets of government procurement 
today is the Renegotiation Act of 1951.1 A renegotiation statute is a 
law which allows the Government to recapture amounts determined to 
represent excessive profits realized on war or defense contracts with the 
Government.’*° The first renegotiation statute, the Renegotiation Act of 
1942,1** was approved by the President on April 28, 1942, in an effort 
to “take the profits out of war” and to preclude the kind of profiteering 
in World War II that was prevalent during previous wars.!?* The con- 
stitutionality of the 1942 act, and its successor statute, the Renegotiation 
Act of 1943,!°8 was upheld by the Supreme Court in Lichter v. United 
States.’** In 1948, although the country was not at war, Congress, in an 
effort to prevent excessive profits on the stepped-up defense procure- 
ment, passed the Renegotiation Act of 1948.12 Through the enactment 
of new laws,'*¢ and a series of extensions'*” of the Renegotiation Act of 
1951,1*8 defense procurement is still subject to renegotiation. 

Since one of the prime purposes of S. 500 is to achieve more effective 
use of the incentive contract, the bill exempts this class of contracts from 
renegotiation.’*® The rationale for this exemption is that the reasons for 
using incentive contracts, and the philosophy underlying renegotiation 
are completely inconsistent in that renegotiation discourages incentive.1*° 

Industry, generally, is not favorably disposed toward the continued 
use of renegotiation as an adjunct to government procurement.’*' It is 


118 32 C.F.R. § 7.104-14 (Supp. 1957) ; S. 4294, 85th Cong., 2d Sess. § 8 (f) (1958). 

11965 Stat. 7 (1951), 50 U.S.C. App. § 1211 (1952). 

120 Fensterstock, The Rationale of Renegotiation, 16 Fen. B. J. 87 (1956). 

121 56 Stat. 245 (1942). 

122 Fensterstock, supra note 120. 

123 58 Stat. 78 (1944). 

124 334 U.S. 742 (1948). 

125 62 Stat. 259 (1948), 50 U.S.C. App. § 1193 (1952). 

126 63 Stat. 1021 (1949) ; 64 Stat. 754 (1950). 

12768 Stat. 1116 (1954) ; 69 Stat. 447 (1955); 70 Stat. 786 (1956); Pub. L. No. 
930, 85th Cong., 2d Sess. (Sept. 6, 1958). 

128 Supra note 119. 

129 S, 500, 86th Cong., Ist Sess. § 9 (1959). 

130 104 Conc. Rec. 16140 (daily ed. Aug. 14, 1958). 

131 National Security Industrial Association Procurement Information Bulletin No. 
124-57, 38-43 (1957) ; Hearings Before the House Committee on Ways and Means on 
Extension of the Renegotiation Act, 85th Cong., 2d Sess. 232-40 (1958); Hearings 
Before the Senate Committee on Finance on Extension of the Renegotiation Act, 
83d Cong., 2d Sess. 51-60 (1954). 
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argued that renegotiation destroys incentives, promotes financial un- 
certainties, encourages careless procurement, discourages investment 
and expansion, is arbitrary and unfair, is wrong in principle, is unneces- 
sary, and is alien to the free enterprise system. 

On the other hand, government officials concerned with procurement 
take the position that renegotiation is necessary to protect the Govern- 
ment from being the victim of excessive profits when preliminary pricing 
techniques and controls fail to provide this protection.'*? Indeed, the 
General Council of the Department of Defense has gone so far as to say 
that “the rate of expenditure by the Department of Defense alone is a 
measure of the continuing need for the renegotiation power.” 1** S. 4294 
states in § 9 that “no provision of the Renegotiation Act of 1948 or the Re- 
negotiation Act of 1951 shall apply to any procurement. . . .” S. 500 
differs in that it specifically amends the Renegotiation Act of 1951, and 
also adds an exemption to the profit limitation provision of the Vinson- 
Trammell Act,!** a 1934 act of much narrower scope than any of the 
renegotiation statutes. S. 500 further changes this provision by exempting 
only incentive contracts, fixed price contracts, and contracts made after 
formal advertising, whereas S. 4294 exempted incentive contracts, and 
contracts entered into after either formal advertising or competitive nego- 
tiation. 

The elimination of renegotiation apparently divests the Government 
of the ability to recapture excessive profits. In United States v. Bethlehem 
Steel Corp.,** a case determined shortly before the passage of the first 
renegotiation statute, and in which the question of profits on wartime 
contracts was litigated for the first time,'* it was held that orthodox con- 
tract doctrines applied to government contracts. Hence, in the absence 
of fraud, undue influence, or mistake, the adequacy of consideration will 
not ordinarily be considered by a court.'*" : 

In the Bethlehem Steel case, the Government attempted to employ the 
novel judicial remedy** of a bill in equity to recover alleged unconscion- 
able profits realized on certain World War I contracts. The Government 
contended that the contracts might be set aside either on the basis of 
fraud or because duress coupled with exorbitant profits rendered the 


132 Fensterstock, supra note 120, at 95; Hearings Before the Senate Committee on 
Finance on Extension of the Renegotiation Act, 84th Cong., Ist Sess. 4-34 (1955). 


133 Hearings Before the House Committee on Ways and Means on Extension of the 
Renegotiation Act, 85th Cong., 2d Sess. 1-2 (1958). 
134 48 Stat. 503, 505 (1934), 34 U.S.C. § 496 (1952). 
135 315 U.S. 289 (1942). 
136 Note, 51 Yate L. J. 855, 861 (1942). 
137 1] Wiuiston, Contracts § 115 (Rev. Ed. 1936). 
138 Supra note 135, at 856. 
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agreements unconscionable, offering as an analogous situation one where 
admiralty courts have held contracts unenforceable when a salvor takes 
advantage of the helplessness of a ship in distress to drive an unconscionable 
bargain.*® The majority of the court did not find fraud, duress, or ex- 
orbitant profits. Nor did it consider the case analogous to a salvage 
situation. Therefore, the contracts were held enforceable. 

Divested of the extraordinary remedy of recapture of excessive profits, 
the Government, as would any prudent business man, would have to rely 
on its negotiating ability to preclude excessive profits on its contracts. 
Initial close pricing, one writer concludes, is a better way to reduce costs 
than renegotiation.‘*° Another way, already provided for,!** is the use of 
a redetermination clause. 

The fixed-price contract providing for the redetermination of the price, 
allows a subsequent negotiated adjustment, in whole or in part, of the 
initial negotiated price. The contract price can be adjusted upward or 
downward at times prescribed in the contract or at the demand of either 
party either during or after the period of contract performance, and such 
adjusted price may be prospective, retroactive, or both.'*? 

Although the arms race is deemed adequate justification for the con- 
tinued use of renegotiation, which was born of wartime emergency, sub- 
stantially the same result appears to be attainable through striving for 
closer initial pricing, and utilizing redetermination clauses and incentive 
contracts whenever possible. 


X. Conclusion 


S. 500 proposes vastly broader procurement authority than that con- 
ferred by the 1948 act. It recognizes the practical complexities of today’s 
procurement problems, which, in view of the international military and 
political climate, are not unlike wartime conditions. However, its pro- 
visions would not be virtually without limit, as were the powers given 
government procurement agencies during World War II. 

The bill recognizes that negotiation should be an accepted technique, 
since in the vast majority of cases it has to be used anyway. It recognizes 
the growing complexity of weapons with statutory authorization for a 
management concept conceived to coordinate modern weapon develop- 
ment, and it seeks to better utilize one of the real strengths of our econo- 


mic system—incentive. It recognizes the practical necessity for expand- 


189 Post v. Jones, 60 U.S. (19 How.) 150, 160 (1856). 

140 Braucher, The Renegotiation Act of 1951, 66 Harv. L. Rev. 270, 312 (1952). 
141 32 C.F.R. § 3.403-3 (Supp. 1957). 
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ing the mobilization base through subcontracts, instead of fighting, as 
Congress has done, against the declining share of prime contracts which 
each year are awarded to small business firms. 

By not defining negotiation, Congress has been permitting the great 
majority of military procurement to be made without its guidance. Under 
S. 500, a larger proportion of military contracts would almost certainly 
be executed either through formal advertising or competitive negotiation, 
in accordance with procedures considered and prescribed by Congress. 

Contrary to the criticism that it would discourage competition through 
increased negotiation of government contracts, the bill in defining com- 
petitive negotiation would encourage adherence to competitive standards 
in a substantial area of contracts negotiated by the military. This is 
particularly noteworthy because it is in an area which is virtually unregu- 
lated by Congress at the present time. Competition is certainly possible, 
and in fact is often present when contracts are negotiated. 

There are five possible vulnerable points in S. 500 that Congress should 
consider. First, the use of the term “negotiation” (as distinguished from 
“competitive negotiation”) without defining it should be evaluated. 
Secondly, Congress should consider the problem of clarifying its intent 
with respect to competitive negotiation so as to avoid the hazard that by 
administrative determinations, the Comptroller General might restrict 
its use to a point where its advantages over formal advertising are lost. 
Third, the problem of increasing industrial participation in defense con- 
tract work through expanded subcontracting, particularly with small 
business, should be studied. This should not be achieved by a method as 
impracticable as the proposal in S. 4294, and in this context the question 
of subjecting the Government to possible liability to subcontractors 
should be carefully examined. Should the Government be liable, a chief 
virtue of the weapon system would be extinguished. Fourth, Congress 
should examine the question of subcontracted profits in view of the ex- 
panded subcontracting contemplated by the legislation, and fifth, the 
question of excessive profits over and above those achieved through 
incentive savings provisions should be investigated with a view to insuring 
that poor pricing procedures do not lead to windfalls. The wider use of 
redetermination clauses may be the answer to this problem. 

If Congress constructively treats these possible weak points, S. 500 
would represent a significant improvement over the present law. It is 
broad enough to accommodate modern requirements, yet restrictive 
enough to insure adequate congressional control. Its passage would resolve 
many time-consuming and costly administrative problems. On the whole, 
it is a needed measure which should promote national security. 














CASE NOTES 


CoNSTITUTIONAL Law—Dvue Process AND LoyALty INQUIRIES—FAILURE 
To ANSWER PERTINENT INQUIRIES RELATING TO PROFESSIONAL FITNESS 
as GROUND FOR DisMISSAL UNDER CHARGE OF INCOMPETENCY—Beilan v. 
Board of Public Education, 357 U.S. 399 (1958). 


Petitioner, a high school English teacher, refused to answer his Super- 
intendent’s inquiry regarding past Communist affiliations." Upon being 
advised that the inquiry related to his professional fitness and that his 
failure to answer might lead to dismissal, petitioner still refused to answer.? 
Thirteen months later, in a hearing before a Subcommittee of the United 
States House Committee On Un-American Activities, petitioner invoked 
the fifth amendment and declined to answer questions concerning his 
alleged subversive activities in earlier years.* Dismissal proceedings were 
immediately instituted by the Board of Education and, following a formal 
hearing in which his loyalty was not in issue,* petitioner’s conduct in 
refusing to answer his superior’s question was found to constitute statu- 
tory incompetency.® As a result he was discharged from his employment 
as a teacher,® although he had been rated in the satisfactory range of 


1 The question asked was whether or not petitioner had been the Press Director of 
the Professional Section of the Communist Political Association in 1944. Beilan v. 
Board of Public Education, 357 U.S. 399 (1958). This organization was the pred- 
ecessor of the Communist Party of the United States. Yates v. United States, 354 
U.S. 298, 304 n.5 (1957). 

2 Petitioner’s refusal to answer the Superintendent’s inquiry was based on the 
School Code of Pennsylvania, § 108: 

No religious or political test or qualification shall be required of any director, 
visitor, superintendent, teacher, or other officer, appointee or employe of the 
public schools of this Commonwealth. Pa. Stat. ANN, tit. 24, § 1-108 (1949). 

8 The Committee had sworn testimony that petitioner was a member of the Com- 
munist Party and had held, since 1943, various positions in the Communist Political 
Association and its successor, the Communist Party. Beilan v. Board of Public Educa- 
tion, 386 Pa. 82, 125 A.2d 327 (1956). 


4 Counsel for both parties agreed that the only issue raised in the proceedings was 
whether petitioner’s refusal to answer certain questions would, as a matter of law, 
amount to a ground for dismissal under the charge of incompetency. Brief for Re- 
spondent, p. 23 n.13, Beilan v. Board of Public Education, 357 U.S. 399 (1958). 

5 Section 1122 of the Pennsylvania Teachers’ Tenure Act provides: 

The only valid causes for termination of a contract heretofore or hereafter 
entered into with a professional employe shall be immorality, incompetency, 
intemperance, cruelty, persistent negligence, mental derangement, advocation of 
or participating in un-American or subversive doctrines, persistent and wilful 
violation of the school laws of this Commonwealth on the part of the professional 
employe. Pa. Stat. ANN. tit. 24, § 11-1122 (1949). 


6 The Board’s charge of incompetency was based on two counts: (1) petitioner’s 
refusal to answer the Superintendent’s inquiry and (2) his invoking the fifth amend- 
ment before the Congressional Committee. The Supreme Court of Pennsylvania, in 
affirming the dismissal on the first charge, did not consider the second, stating that 
“if any one of them [charges] was sustained, his dismissal was justified.” Beilan v. 
Board of Public Education, 386 Pa. 82, 125 A.2d 327 (1956). 
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competency by his immediate superior for the thirteen-month period 
following his refusal to answer the Superintendent’s question.” The pe- 
titioner contended that his discharge was for suspected disloyalty and in- 
valid because of the failure to follow the State Loyalty Act procedure.® 
The Supreme Court of Pennsylvania upheld the dismissal. Held, affirmed; 
dismissal of a public employee without a loyalty hearing, pursuant to a 
finding of incompetency for refusal to answer questions of an admin- 
istrative superior about past political affiliations, is not a denial of due 
process of law. 


At one time the courts unqualifiedly held that public employment, 
whether federal, state or municipal,® was a privilege and not a right.’° 
In recent years however, a public employee has been given a limited 
right in his employment" by the extension of constitutional protection 
to those public servants whose discharge, pursuant to a statute, is “pat- 
ently arbitrary or discriminatory.” 12 The government may, however, 
protect itself by prescribing reasonable regulations to safeguard public 
health, welfare and morals,'* even if the effect is to disqualify some 
persons presently employed.'* Appropriate inquiries into an employee’s 
background may be made by the state to determine his job fitness.’ 
Valid subjects for this purpose have been held to include past associations 
and conduct.’* A candidate seeking public office may be required to 
file a loyalty affidavit stating that he is not a member of a subversive 
organization.'? States may also publish lists of subversive organizations 
in which membership will constitute prima facie evidence of disqualifica- 
tion for appointment to, or retention in, any public position, subject, 
however, to rebuttal in a proper loyalty proceeding.’* But membership 
alone does not raise a conclusive presumption of disqualification, since 
the membership may be innocent.’® A public employee may not be 
disqualified merely because he invokes the fifth amendment before a 
Senate Committee whose inquiry is unrelated to the employee’s profes- 


7 Petitioner had received satisfactory ratings for twenty-three years, the last one 
following his suspension by ten days. Brief for Petitioner, p. 6, Beilan v. Board of 
Public Education, 357 U.S. 399 (1958). 


8 Pa. Stat. ANN. tit. 65, §§ 211-225 (1951). 

® Crenshaw v. United States, 134 U.S. 99 (1890). 

10 Bailey v. Richardson, 341 U.S. 918, affirming mem, 182 F.2d 46 (1950). 
aun The Requirements of a Trial-Type Hearing, 70 Har. L. Rev. 193, 234 


12 Wieman v. Updegraff, 344 U.S. 183 (1952). 

13 Gitlow v. New York, 268 U.S. 652 (1925). 

14 Dent v. West Virginia, 129-U.S. 114 (1889). 

15 Garner v. Board of Public Works, 341 U.S. 716 (1951). 
16 Adler v. Board of Public Education, 342 U.S. 485 (1952). 
17 Gerende v. Board of Supervisors, 341 U.S. 56 (1951). 

18 Adler v. Board of Public Education, supra note 16. 

19 Wieman vy. Updegraff, supra note 12. 
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sional fitness,?° nor will the use of the fifth amendment establish a per- 
missible inference upon which disqualification may be justified.?* 

In the principal case proceedings under the 1951 Pennsylvania Loyalty 
Act were precluded because the criterion for dismissal under that act 
is whether the employee is a subversive at the time of the hearing,” and 
all information concerning petitioner was in connection with past activi- 
ties. A charge of statutory incompetency was therefore instituted under 
the Teachers’ Tenure Act.?* As interpreted by Pennsylvania’s highest 
court, incompetency is not limited to educational qualifications,** but 
includes any activity or conduct which manifests a lack of suitability or 
fitness for employment.”* Petitioner argued that the hearing before the 
Board of Education was a loyalty hearing in disguise, based on inferences 
drawn from his invocation of the fifth amendment before the Congres- 
sional Committee, thus denying him due process of law since he was 
dismissed under a stigma of disloyalty without any evidence of disloyalty 
and without being permitted to affirmatively prove his loyalty. 

The doctrine that past Communist affiliations are a valid subject of 
inquiry to determine present fitness for employment was established in 
Garner v. Public Works of Los Angeles.** It was later held that, once 
Communist Party membership was found to exist, the state could create 
a presumption of disqualification against the employee.”” In carrying 
this line of reasoning a step further, the Court in the instant case decided 
that a public employee, by reason of his employment, undertakes an 
obligation of frankness and candor toward informing his employer of 
past questionable activities. Thus the petitioner was discharged for block- 
ing an inquiry into relevant activities, not because of any unfavorable 
inferences drawn from the activities themselves.28 In this respect the 
instant case differs materially from Slochower v. Board of Higher Edu- 
cation of New York® in which the state action was reversed because 
it was admittedly based on inferences. 

In three separate opinions, the minority dissented on the grounds that 
the information sought from the petitioner was outside the scope of 
legitimate inquiry,®° and that the majority failed to consider the validity 


20 Slochower v. Board of Higher Education, 350 U.S. 551 (1956). 

21 [bid. 

22 The oath required by the Pennsylvania Loyalty Act reads in the present tense and 
does not require disclosure of past beliefs or activities. Similarly, the basis for dis- 
missal is whether or not, after due hearing, it is determined by a fair preponderance 
of the evidence that the person is subversive. Pa. Stat. ANN. tit. 65, §§ 215-17 (1951). 

23 Supra note 5. 

24 Brown v. School District, 347 Pa. 418, 32 A.2d 565, cert. denied, 320 U.S. 782 
(1943). 

25 Horosko v. Mt. Pleasant School District, 335 Pa. 369, 6 A.2d 866, cert. denied, 
308 U.S. 553 (1939). 

26 341 U.S. 716 (1951). 

27 Adler v. Board of Public Education, supra note 16. 

28 Beilan v. Board of Public Education, supra note 1, at 406. 

29 350 U.S. 551 (1956). 

30 357 U.S. at 414; Cf. Watkins v. United States, 354 U.S. 178 (1957). 
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of the Board’s action in light of the petitioner’s plea of the fifth amend- 
ment before the congressional subcommittee.*1 Mr. Chief Justice Warren, 
joined by Justices Black and Douglas, expressed the view that the thirteen- 
month period between the petitioner’s refusal to answer the Superinten- 
dent’s question, during which he was receiving satisfactory ratings, and 
his suspension, which followed his appearance before the subcommittee 
by five days, clearly indicated that the dismissal was so “inextricably” 
connected with his plea of the fifth amendment before the subcommittee 
as to negate its validity.** 

Under the doctrine of the instant case, the initial power of inquiry is 
broad and may in some cases invade the loyalty field without offering 
any of its safeguards. Nevertheless, the employee, should he admit past 
Communist membership, is protected under the rationale of Wieman v. 
Updegraff** in that past Party membership is not ipso facto a disqualify- 
ing factor because the additional element of scienter must be proved in 
an appropriate proceeding.** This protection, however, is extended after 
the disclosure rather than before. This creates a dilemma for the em- 
ployee with a Communist background since he must either make known 
his past affiliations and thereby invite a future loyalty hearing, or refuse 
a disclosure and risk a dismissal because of his conduct in blocking the 
inquiry. In either case the employee will be accorded a full hearing on 
the merits of each charge with the authority to make a determination of 
his loyalty reserved exclusively in a hearing Board appointed for that 
purpose.*® The fact that the uninformed public might tend to confuse 
the two types of proceedings and draw loose inferences*® would not 
violate due process. 

The latitude of the doctrine of the instant case is not without some 
restrictions. Because the questions propounded must be asked for the 
purpose of ascertaining employability,*” the subject matter of the inquiry 
must be consonant with this limited objective. The person must be 
given adequate notice of the consequences of a refusal to answer,*® and 
an opportunity to explain his past conduct.*® The holding is in accord 
with established principles. The duty of the public employer to retain 
only competent personnel requires that he be permitted to make inquiry 
into an employee’s background appropriate to this end. 


Keith S. Humpherys 


31 357 U.S. at 411. 

32 Thid. 

33 344 U.S. 183 (1952). 

34 Td. at 191. 

35 Pa. Stat. ANN. tit. 65 § 217 (1951). 

36 That many felt petitioner’s discharge was for disloyalty is evidenced by the 
following newspaper headlines: “School Board Suspends Teacher as Subversive” and 
“School Union Head Fired in Red Quiz.” See Brief, supra note 7, at 38 n.43. 

87 See Garner v. Board of Public Works, supra note 15, and Adler v. Board of 
Public Education, supra note 16. 

38 Konigsberg v. State Bar of California, 353 U.S. 252 (1957). 

39 Wieman v. Updegraff, supra note 12. 
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CopyRIGHT—ADVERTISEMENT—PUBLISHER’S RIGHT IN ADVERTISEMENTS AP- 
PEARING IN COPYRIGHTED NewspaPer—Inter-City Press, Inc. v. Sieg- 
fried, 118 U.S.P.Q. 446 (W.D. Mo. 1958). 


Plaintiff published a series of newspapers containing pictorial commer- 
cial advertisements which were furnished and prepared by its advertisers. 
The newspapers carrying these advertisements had affixed thereto a 
general notice of copyright.’ Plaintiff charged that defendant, a rival 
publisher, was an infringer when he reproduced the advertisements with- 
out the publisher’s permission. Held, judgment for defendant; absent an 
agreement, a publisher may not secure copyright protection of advertise- 
ments furnished and prepared by advertisers. 

Prior to the landmark case of Bleistein v. Donaldson Lithographing Co.? 
the courts did not extend copyright protection to works which were 
either mere advertisements not having any value as a composition,® or 
advertisements which did not possess artistic merit or serve some other 
purpose.‘ In the Bleistein case,® the Supreme Court, speaking through Mr. 
Justice Holmes, remarked that “a picture is none the less a picture and 
none the less a subject of copyright that it is used for an advertisement,” ® 
and thereby overruled prior decisions requiring advertisements to possess 
literary or artistic merit.? This decision has been subsequently liberalized, 
so that today only a modicum of originality is required for an advertise- 
ment to be accorded copyright protection. Nor does the fact that an 
advertisement is simple affect its copyrightability.® 

In order to obtain a copyright for a particular work, § 9 of the Copy- 
right Act! requires that the party requesting the copyright qualify as 
the author or proprietor, or his executors, administrators, or assigns. An 
author is one who has applied his skill, labor," and intellectual effort’? to 


1 Copyright Act, 17 U.S.C. §§ 3, 10 (1952). Section 10 requires publication of the 
work with notice in order to secure copyright protection. Section 3 protects com- 
posite works or periodicals and gives “to the proprietor thereof all the rights in 
anes thereto which he would have if each part were individually copyrighted under 
this title.” 

2188 U.S. 239 (1903). 

3 Higgins v. Keuffel, 140 U.S. 428, 431 (1891). 

4J. L. Mott Iron Works v. Clow, 82 Fed. 316, 318 (7th Cir. 1897). For a good 
discussion of copyright protection for advertisements see Borden, Copyright of Ad- 
vertising, 35 Ky. L. J. 205 (1947). 

5 Bleistein v. Donaldson Lithographing Co., supra note 2. 

6 Id. at 251. Mr. Justice Holmes further stated at 251, “It would be a dangerous 
undertaking for persons trained only to the law to constitute themselves final judges 
= the worth of pictorial illustrations, outside of the narrowest and most obvious 
imits.” 

7 See notes 3 and 4 supra. 

8 WEIL, AMERICAN CopyriGHT Law 226 (1917). 

®Deward & Rich, Inc. v. Bristol Savings & Loan Corp., 29 F. Supp. 777, 44 
U.S.P.Q. 26, 27 (W.D. Va. 1939). 

1017 U.S.C. § 1-32, 101-16, 201-15 (1952), as amended, 17 U.S.C. § 9, 13, 15, 16, 
19, 115 (Supp. V, 1958). 

11 Gordon v. Weir, 111 F. Supp. 117, 123, 97 U.S.P.Q. 387, 393 (E.D. Mich. 1953), 
aff'd per curiam, 216 F.2d 508, 104 U.S.P.Q. 40 (6th Cir. 1954). 

12 Atwill v. Ferrett, 2 Fed. Cas. 195 (No. 640) (C.C.S.D.N.Y. 1846); Gordon v. 
Weir, supra note 11. 





586 THE GEORGE WASHINGTON LAW REVIEW 


produce the work. A proprietor or assigns'* must be able to trace his 
title from the author,’* and must have obtained actual physical possession 
of the author’s work coupled with either the latter’s common-law rights 
of publication or the right to prohibit publication.’* However, a pub- 
lisher who has received a license from the author merely to publish his 
work cannot qualify as a “proprietor” or “assign,” and has, therefore, no 
right to obtain the copyright for such work.’* But if the licensee-publisher 
has the authority, express or implied,‘*? he may properly procure the 
copyright.’* Publishing companies generally protect themselves by re- 
quiring the author to assign copyright rights in the event of publication 
of the work. 

A general notice of copyright on a periodical’® accords to the 
publisher copyright protection of all copyrightable component parts,?° 
if he can qualify as a proprietor of the component parts.*! Where the 
parties contemplate that the publisher shall acquire a copyright for the 
benefit of the author, the publisher qualifies as a proprietor and acquires 
legal title in the copyright, but holds the copyright as trustee for the 
author.*? 

If the publisher prepares illustrations to be used in a directory from 
information supplied by a third party, he may secure a copyright on his 
work as an “author” and may exclude copying of the illustrations by even 
the third party, absent an agreement to the contrary.”* In Crocker v. 
General Drafting Co.,** a publisher, who prepared advertising roadmaps 
published as part of a folder for an advertiser pursuant to a contract, and 
obtained a copyright therein, brought suit for copyright infringement 
against a rival publisher who had received permission to use the copy- 
righted roadmaps from the advertiser. The court, in holding that there 
was infringement, looked to the intent of the parties as evidenced by the 


13 Public Ledger v. New York Times, 275 Fed. 562, 563 (S.D.N.Y. 1921), aff'd, 
279 Fed. 747 (2d Cir.), cert. denied, 258 U.S. 627 (1922). 


14 Foreign & Domestic Music Corp. v. Twentieth Century-Fox Film Corp., 19 F. 
Supp. 769, 770 (S.D.N.Y. 1937); Quinn-Brown Pub. Corp. v. Chilton Co., 15 F. 
Supp. 213, 214 (S.D.N.Y. 1936). 


15 Werckmeister v. Springer Lithographing Co., 63 Fed. 808, 811 (C.C.S.D.N.Y. 
1894). 


16 Egner v. E. C. Schirmer Music Co., 139 F.2d 398, 399, 60 U.S.P.Q. 74, 75 
(1st Cir. 1943), cert. denied, 322 U.S. 730 (1944). 


17 WEIL, AMERICAN CopyRiGHT LAw 320 (1917). 


18 Mifflin v. Dutton, 112 Fed. 1004 (1st Cir. 1902), aff'd, 190 U.S. 260 (1903); 
Welt, AMERICAN CopyricHt Law 230 (1917). 


19 Under § 5 of the Copyright Act periodicals include newspapers. 


2017 U.S.C. § 3 (1952), quoted in part supra note 1; Mail & Express Co. v. Life 
Pub. Co., 192 Fed. 899, 900 (2d Cir. 1912). 


21 Kaplan v. Fox Film Corp., 19 F. Supp. 780, 781, 37 U.S.P.Q. 248 (S.D.N.Y. 
1937). 


22 Cohan v. Richmond, 19 F. Supp. 771, 773, 35 U.S.P.Q. 80 (S.D.N.Y. 1937). 


23 Jewelers’ Circular Pub. Co. v. Keystone Pub. Co., 274 Fed. 932 (S.D.N.Y. 
1921), aff'd, 281 Fed. 83 (2d Cir.), cert. denied, 259 U.S, 581 (1922). 


24 50 F. Supp. 634, 58 U.S.P.Q. 60 (S.D.N.Y. 1943). 
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agreement between the advertiser and the author-publisher permitting the 
latter to obtain the copyright. The agreement was deemed to be con- 
clusive as to the question of proprietorship. This decision, it is submitted, 
may readily be extended to cover advertising in a periodical which the 
publisher himself has prepared. 

A different situation prevails, however, when the advertiser himself 
is the “author” of the sineienaate In Official Aviation Guide Co. v. 
American Aviation Associates, Inc.® on a fact situation almost identical 
to the principal case, the court did not permit a magazine publisher’s 
general notice of copyright to attach to “listing sections” ** furnished by 
the advertiser and appearing in the magazine. The court held that the 
listings were not copyrightable, and that even if they had been copy- 
rightable, absent an agreement between publisher and advertiser that the 
publisher was to get the entire interest in the listings, the general notice 
of copyright in the magazine did not attach to the listings.?7 

In the principal case the court, without relying on judicial precedent 
as to the standard of originality required for copyrightable advertise- 
ments, was of the opinion that the “advertisements of themselves” were 
not copyrightable. The court further held, without considering the actual 
intent of the parties, that sound business policy required that the “prop- 
erty right” in the advertisements remain with the advertiser who may 
cause them to be printed in other newspapers. 

The reasoning of the court is difficult to rationalize. The holding that 
the “advertisements of themselves” were not copyrightable seems erro- 
neous in view of the slight degree of originality required to render adver- 
tisements copyrightable.** The holding that policy requires the “property 
right” to remain in the advertiser is even more questionable since publica- 
tion of non-copyrightable matter, or alternatively, copyrightable matter 
without notice of copyright, is tantamount to a dedication of such sub- 
ject matter to the public.® In fact, the advertiser really has no “property 
right” remaining in the advertisements after publication unless such ad- 
vertisements are copyrightable, and then only if he either procures the 
copyright himself, or the publisher acquires the copyright in trust for 
him. 

Further, the implication of the decision, that the court is helping the 


25150 F.2d 173, 65 U.S.P.Q. 553 (7th Cir.), cert. denied, 326 U.S. 776 (1945). 


26 The “listing sections” were not pictorial advertisements as in the principal case, 
but rather, were similar to a railroad timetable, and gave such information as plane 
departure time, arrival time, fares, etc. Such listings were common in railway and 
airplane guides, and as a matter of business necessity it was desirable to keep them 
uniform in style and form for the convenience of the advertiser’s customers. The 
court also indicated that “defendants had made paste-ups and lay-outs of the clippings 
which in virtually all instances materially altered the presentation and concatenation 
of the material and changed the typographical make-up.” Jd. at 178. 

27 Id. at 178. 

28 Authorities cited notes 8 and 9 supra. 


29 Holmes v. Hurst, 174 U.S. 82, 89 (1899); Werckmeister v. American Litho- 
graphic Co., 134 Fed. 321, 324-25, (2d Cir. 1934). 
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advertiser, is fallacious since the court in effect is holding that neither the 
advertiser nor the publisher is entitled to the benefit of the copyright, 
and that the advertisements are now, due to publication, in the public 
domain. 

The rationale of the court would have been sounder had it held that, 
if advertisements are copyrightable, there is a presumption that the pub- 
lisher holds the copyright in trust for the advertiser. As a practical 
matter it would appear that an advertiser who gives an advertisement to 
a publisher intends to retain a property right in the advertisement so that 
he may disseminate it among other publishers. 


W. Warren Kleeman 


FEDERAL JURISDICTION—AMENDED JURISDICTIONAL STANDARD—A PPLICABIL- 
iry To AcTIONS PRE-EXISTING IN StaTE Courts—Lomax v. Duchow, 163 
F. Supp. 873 (D.Neb. 1958), Lorraine Motors, Inc. v. Aetna Casualty 
& Surety Co., 166 F. Supp. 319 (E.D.N.Y. 1958). 


Under indistinguishable fact situations, two federal district courts have 
reached opposite conclusions in interpreting the Act of July 25, 1958, 
which, among other ory increased from $3,000 to $10,000 the jurisdic- 
tional amount required for most civil actions filed originally in or re- 
moved to federal district courts. Section 3 of the act states that the 
change shall apply “only in the case of actions commenced after the date 
of enactment of this Act.” The question before each court arose from 
the ambiguity of § 3 in that it was not clear whether Congress had 
intended to exempt only those actions “commenced” in federal district 
courts on or before the date of enactment, or to exempt also actions 
“commenced” in state courts on or before the date of enactment and 
later sought to be removed to federal courts. 

In Lomax v. Duchow, plaintiff filed an action in the District Court of 
Lancaster County, Nebraska, on July 14, 1958, seeking damages of 
$5,539.02. On August 2, 1958, defendant removed the action to the 
United States District Court on the ground of diversity of citizenship. 
The court raised the jurisdictional question on its own motion. Held, 
removal to a federal district court is not precluded by the increased 
jurisdictional amount where the action was commenced in the state 
court on or before July 25, 1958. 

In Lorraine Motors, Inc. v. Aetna Casualty & Surety Co., plaintiff filed 
an action in the City Court of the City of New York on July 16, 1958, 
seeking damages in the sum of $5,000 plus interest and costs. On or about 
July 29, 1958, defendant removed the action to the United States District 
Court, on the ground of diversity of citizenship. Plaintiff moved to remand 
on the ground that the action did not exceed the $10,000 jurisdictional 
amount. Held, motion granted; removal to a federal district court is 


172 Stat. 415 (1958), 28 U.S.C.A. §§ 1331, 1332 (Supp. 1958). 
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precluded by the increased jurisdictional amount where the action was 
commenced in the state court on or before July 25, 1958.? 

The jurisdiction of the federal district courts is limited and the pre- 
sumption against federal jurisdiction must be overcome by the pay 
who asserts it. Only an action over which a federal district court could 
have exercised original jurisdiction can be removed from a state court.* 
Removal statutes are to be strictly construed, and removal should not 
be granted if there is doubt as to the right of removal in the first in- 
stance.° It has been said that the opportunity to remove a case to a federal 
district court is a privilege rather than a right, and that the rules for 
construing a statute affecting vested rights do not apply to an act of 
Congress depriving a federal court of jurisdiction over a removal case.® 

On the other hand, it has been held that the legislative intention to 
deprive a litigant of a previously established privilege of removin — 
must be clearly expressed by appropriate language, and that careful con- 
sideration should be given before remanding a removed case,’ because the 
remand is not reviewable.® 

In Lomax v. Duchow, the court found no decided cases and no indi- 
cation in the legislative history of any awareness that the problem posed 
by the instant cases might arise. The court apparently inquired of a 
member of the Senate Committee on the Judiciary, and quoted the latter’s 
reply that the matter had not been discussed in the Committee or, so 
far as he could ascertain, in the House of Representatives. 

In construing the language of the statute, the court referred to cases® 
which indicate that the time of commencement of an action refers to 
the time of filing in the state court and not to the time of filing the 
removal documents in the federal district court. From this the court 
concluded that the word “commenced” in section 3 of the act refers 
to the time at which the action was filed in the state court, which in 


this case was July 14, 1958. The court stated that, had Congress intended 


2 Accord, Casteel v. Great Southern Trucking Co., 167 F. Supp. 435 (E.D. _Tenn. 
1958), citing Lorraine, but not Lomax, and concluding that “inchoate juri 
had been cut off by the act. 
we v. Jones, 59 F. Supp. 170 (E.D. La. 1944), aff'd, 147 F.2d 1008 (5th Cir. 

). 

4 Sabin v. Home Owners’ Loan Corp., 147 F.2d 653, 656 (10th Cir.), cert. denied, 326 
U.S. 759 (1945). 

5 Shamrock Oil & Gas Corp. v. Sheets, 313 U.S. 100, 108 (1941) ; Hoyt v. Sears 
Roebuck & Co., 130 F.2d 636, 637 (9th Cir.), cert. denied, Sears Roebuck & Co. v. 
Hoyt, 317 U.S. 687 (1942). 

6 Manley v. Olney, 32 Fed. 708, 709 (C.C.W.D. Mich. 1887). 


7 Owens v. Greenville News-Piedmont, 43 F. Supp. 785, 789 (W.D.S.C. 1942) ; 
Bradley v. Halliburton Oil Well Cementing Co., 100 F. Supp. 913, 916 (E.D. Okla. 
1951). 

8 28 U.S.C. § 1447(d) (1952). 


®The court referred generally to cases cited in 1 Barron & Hoxtzorr, FEDERAL 
PRACTICE AND PROCEDURE § 24 (1950), which, at page 50, states that the “amount 
in controversy is calculated as of the time of the commencement of the action,” 
Commercial Casualty Ins. Co. v. Fowles, 154 F.2d 884 (9th Cir. 1946), 165 A.L.R. 
1068 (1946) ; 35 C.J.S. 880 (1943). 
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to make the act inapplicable only to state court cases which had been 
removed to federal district courts “prior to”! the effective date of the 
act, it could easily have so stated. 

In Lorraine Motors, the court likewise found no precedent in —— 
cases. In construing section 3 of the act, the court was influenced by the 
acknowledged general purpose of the legislation, which was to reduce 
the volume of cases in the federal district courts,!? and also by the estab- 
lished rule that removal statutes are to be strictly construed against allow- 
ing removal. The court emphasized the practice of Congress respecting 
cases pending in state courts at the time of earlier acts limiting the jurisdic- 
tion of federal courts,!* and noted that Congress, in certain past instances, 
had clearly elected to apply the new standards to cases then pending in state 
courts.'* The court cited Rule 3 of the Federal Rules of Civil Procedure, 
which provides that “a civil action is commenced by filing a complaint with 
the court.” 15 This fact was considered to be further basis for the belief that 
Congress had intended the word “commenced” to describe the situation 
where a case had been initiated in a federal district court either by the 
filing of a complaint by the plaintiff or by the removal of the case from 
a state court by the defendant.’ The court also cited a lack of any 


10 The words “prior to” as used by the court in this instance no doubt should have 
read “on or before,” since section 3 of the Act of July 25, 1958, supra note 1, pro- 
vides that the act shall apply only to cases commenced after the date of the act. 

11 Lomax v. Duchow, 163 F. Supp. 873, 874 (D. Neb. 1958). 


12 104 Conc. Rec. 11507 (1958) (remarks of Congressman Keating). Hearing on 
H.R. 2516 and H.R. 4497 before Subcommittee No. 3 of the House Committee on 
the Judiciary, 85th Cong., 1st Sess. 2 (1957). 


18 The first Judiciary Act, passed in 1789, excluded from federal courts diversity 
of citizenship cases of less than $500. Act of Sept. 24, 1789, Ch. 20, 1 Stat. 73. In 
1887 and 1888, Congress raised the limitation to $2,000, and provided that “this act 
shall not affect the jurisdiction over or disposition of any suit removed from the 
court of any State, or suit commenced in any court of the United States, before the 
passage hereof. . . .” Act of March 3, 1887, Ch. 373, 24 Stat. 552; Act of Aug. 13, 1888; 
Ch. 866 §6, 25 Stat. 433. In 1911 the amount was raised to $3,000. Judicial Code of 
1911, Ch. 231, § 28, 36 Stat. 1087. Section 299 of this code saved.jurisdiction in the 
federal district courts not only over pending actions which did not meet the increased 
amount, but also over causes of action which had accrued prior to January 1, 1912, 
the effective date of the code, if they met the old amount of $2,000. McKernan v. 
North River Ins. Co., 206 Fed. 984, 987 (E.D. Wash. 1912). Contra, Sloane v. Kramer 
Bros. & Co., 230 Fed. 727, 732 (E.D. N.C. 1916). The Act of May 14, 1934, Ch. 283, 
48 Stat. 775 and the Act of Aug. 21, 1937, Ch. 726, 50 Stat. 738, both restricted the 
jurisdiction of federal courts, and both provided that their provisions “shall not affect 
suits commenced in the district courts, either originally or by removal, prior to 
[their] passage. .. .” 

14 Lorraine Motors, Inc. v. Aetna Casualty & Surety Co., 166 F. Supp. 319, 324 
(E.D. N.Y. 1958). 

15 Fep. R. Civ. P. 3. 

16 Lorraine Motors, Inc. v. Aetna Casualty & Surety Co., supra note 14, at 323. 
This same reasoning was employed by Prof. Lindsey Cowen of the University of 
Virginia Law School, who has stated, on the basis of Rule 3, with reference to section 
3 of the Act of July 25, 1958, supra note 1, that “the date of filing is the date of 
commencement of the action.” 44 Va. L. Rev. 971, 972 (1958). It is not entirely 
clear from Prof. Cowen’s reasoning, however, whether he had reference to the date 
of filing of complaints in either federal district courts or state courts, or to the date 
of filing of complaints or removal petitions in federal district courts. 
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known case holding that an action could be removed from a state court 
on a day on which it could not have been validly commenced by the 
plaintiff in a federal district court. Finally, the court noted that the defend- 
ant insurance company, in any event, need not fear any “parochial preju- 
dice” in the state courts of New York.!’ This last observation was pre- 
ceded by a reference to Lumbermen’s Mutual Casualty Co. v. Elbert,'® in 
which Mr. Justice Frankfurter, concurring, noted that “in New York, in- 
surance companies run to cover in the federal courts, and plaintiffs feel 
outraged by the process of attrition in enforcing their claims, due to a de- 
lay of from three to four years before a case can come to trial.” ® The 
court concluded that this practice of insurance companies must have been 
considered by the framers of the act in question, since the Lumbermen’s 
case had been cited in the text of the Committee report.*° 

Neither case refers to a statement made by the Committee on Jurisdic- 
tion and Venue of the Judicial Conference of the United States to the 
effect that a plaintiff seeking to invoke the aid of a federal district 
court in the first instance should be in no better position because of the 
jurisdictional amount than is a defendant who seeks to have a state court 
action against him removed to a federal district court, if all other elements 
are present.”! This statement is significant in relation to the instant cases 
since the pertinent language enacted into law in § 3 of the act is identical 
to that contained in the draft bill prepared by the Committee in 1951.77 

Arguably, the policy desired by the Committee on Jurisdiction and 
Venue, namely, to place federal court plaintiffs and state court defendants 
on an equal footing with respect to federal jurisdictional standards, was 
carried out in Lorraine Motors, since the defendant in that case was denied 
removal on a day on which a plaintiff, in a similar action, could not 
properly have invoked original federal jurisdiction. However, the de- 
fendant in Lorraine Motors was not given an equal footing with the 
plaintiff who was suing him in that very case. The plaintiff in Lorraine 
Motors had had his election between state and federal courts, despite 
only $5,000 in controversy. The defendant was denied the same election 
in the same case because of the same jurisdictional amount. Nevertheless, 
the construction in Lorraine Motors follows the most recent practice of 
Congress when a similar problem was given specific consideration, con- 
forms with Rule 3 of the Federal Rules of Civil Procedure, and is con- 
sistent with the general policy of reducing the volume of relatively 
minor cases in the federal district courts. It is submitted, therefore, that 
the construction of the Act of July 25, 1958, in Lorraine Motors, presents 
the better view. 


17 Lorraine Motors, Inc. v. Aetna Casualty & Surety Co., supra note 14, at 324. 
18 348 U.S. 48 (1954). 

19 Jd. at 58. 

20S. Rep. No. 1830 (to accompany H.R. 11102), 85th Cong., 2d Sess. 7 (1958). 
21 Jd. at 21, 22. 


22 Hearing on H.R. 2516 and H.R. 4497 Before Subcommittee No. 3 of the House 
Committee on the Judiciary, supra note 12, at 25. 
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The problem presented by Lomax and Lorraine Motors will rapidly 
disappear, perhaps without ever being resolved definitely. Yet more impor- 
tant than ultimate resolution of such issues is the need that these cases point 
up for greater care in drafting legislation that affects pre-existing priv- 
ileges or rights. Imagination and foresight would have suggested the 
contingencies that gave rise to these cases, and reference to the Acts of 
May 14, 1934, and Aug. 21, 1937,28 would have suggested language which 
would have avoided ambiguity and the consequent litigation. 


Karl S. Landstrom 


FEDERAL JURISDICTION—DIVvERSITY OF CITIZENSHIP—EFFECT OF Duat CitI- 
ZENSHIP OF CorPoraTion—Jaconski v. McCloskey @ Co., 167 F. Supp. 
537 (E.D. Pa. 1958). 


Plaintiff, a Pennsylvania citizen, brought a civil action for damages in 
a federal district court in Pennsylvania alleging jurisdiction by diversity 
of citizenship. Defendant admitted incorporation in Delaware, but 
claimed Pennsylvania as its principal place of business, and moved to 
dismiss for lack of diversity under 28 U.S.C. § 1332! as amended by Pub- 
lic Law 85-554.? Held, motion granted; diversity jurisdiction will not lie 
where plaintiff is a citizen of the same state where defendant corpora- 
tion has its principal place of business, and the “principal place of 
business” is not to be regarded as a second state of incorporation under 
the rule of Gavin v. Hudson and Manhattan R.R.* 

United States district courts have original jurisdiction over all civil 
actions when the matter in controversy exceeds the sum or value of 
$10,000 and is between citizens of different states. A corporation is said 
to have the citizenship of all its shareholders,® but by a fiction of long 
standing it is conclusively presumed that all the shareholders are citizens 





23 Supra, note 13. 

128 U.S.C. § 1332 (1952). 

272 Stat. 415, approved July 25, 1958. The amendment raises the minimum sum 
in controversy to $10,000 and defines corporate citizenship as follows: 


(c) For the purposes of this section and section 1441 of this title, a cor- 
poration shall be deemed a citizen of any State by which it has been incor- 
porated and of the State where it has its principal place of business. 


The amendment applies as of the date of enactment, to actions filed subsequently, 
although the cause of action may have arisen prior to enactment. The instant case 
was filed August 11, 1958. 

3185 F.2d 104 (3d Cir. 1950). Where a New Jersey plaintiff sued in New Jersey 
federal court alleging defendant to be a New York corporation, the fact that de- 
fendant was also incorporated in New Jersey did not vitiate diversity jurisdiction. 
See text at note 14, infra. 

428 U.S.C. § 1332 (1952), as amended, 72 Stat. 415 (1958). 


5 Bank of United States v. Deveaux, 9 U.S. (5 Cranch) 61 (1809). 
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of the state of incorporation.* Thus, for jurisdictional purposes a corpo- 
ration is a citizen of the state of incorporation; but by amending § 1332 
Congress sought to change the situation whereby, for example, a Delaware 
corporation may remove a suit to a federal court when sued by a citizen 
of any state but Delaware, though it does no business at all, and does not 
even have an office, in that state.” 

The amendment declares a corporation a citizen, for diversity pur- 
poses, of both the state of incorporation and the state where it has its 
principal place of business. The question of what constitutes the principal 
place of business was considered sufficiently defined by cases under a 
similar provision of the Bankruptcy Act.® 

Prior situations of dual corporate citizenship have resulted from the 
incorporation in more than one state of large interstate businesses—usually 
railroads.? Where a corporation is forced by state law to incorporate 
domestically, the decisions have uniformly held this to be an attempted 
restriction on a constitutional right to sue or be sued in a federal court, 
having no efficacy for diversity purposes. On the other hand, where the 
corporation has voluntarily become a citizen of the second state, the 
original citizenship fiction has been extended and the corporation con- 
sidered two separate and distinct entities."1 This has been so held although 
there is only one set of officers, one board of directors, and one group of 
shareholders—already conclusively — to be citizens of the first 
state of incorporation. Under the doctrine of Muller v. Dows,!* courts 
have generally said that, when sued in an incorporating state, the corpo- 
ration was a citizen solely of the forum. Thus a citizen of state A can 
successfully sue a corporation in the federal court of state B, even though 
the defendant is incorporated in both A and B. The reasoning is that 
the corporation is a separate entity of each state, but its actions in B can- 
not be controlled by the laws of A; therefore, when sued in B it is con- 
sidered solely a citizen of B. 

On the other hand, it has also been held that when a corporation of 
A and B sues a citizen of B in state B, diversity exists. These decisions 
are based on the “separate-entity” doctrine despite the “citizen of the 


6 Louisville, C. & C. R.R. v. Letson, 43 U.S. (2 How.) 497 (1844). For a severe 
criticism of this fiction and diversity jurisdiction generally, see McGovney, A Su- 
preme Court Fiction, 56 Harv. L. Rev. 853, 1090, 1225 (1943). 

7S. Rep. No. 1830, 85th Cong., 2d. Sess. 4-5 (1958). 

8Jd. at 5. For an extensive annotation of what constitutes the “principal place 
of business” under the Bankruptcy Act, see 11 U.S.C.A. § 11 (1927). 

® For a discussion of why railroads incorporate in several states see, Multiple In- 
corporation as a Form of Railroad Organization, 46 Yate L.J. 1370, 1371-76 (1932). 

10 Missouri P. R.R. v. Castle, 224 U.S. 541 (1912); Southern R.R. v. Allison, 
190 U.S. 326, 337 (1903). 

11Qhio & M.R.R. v. Wheeler, 66 U.S. (1 Black) 286 (1862). For a complete 
annotation on the effect of multiple incorporation on diversity jurisdiction, see 27 
A.L.R.2d 745 (1953). 

1294 U.S. 444 (1877). See also: Patch v. Wabash R.R., 207 U.S. 277 (1907); 
Memphis & C.R.R. v. Alabama, 107 U.S. 581 (1883) ; Chicago & N.W.R.R. v. Whit- 
ton, 80 U.S. (13 Wall) 270 (1872). 
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forum” theory, by permitting the plaintiff corporation to allege itself 
a citizen of one of its incorporating states other than the forum.!% 

The Gavin case also disregarded the “citizen of the forum” theory, 
and held that a New Jersey plaintiff could sue a New Jersey-New York 
corporation in a New Jersey federal court. The court said that the rule 
was more important than the actual reasoning involved since no major 
social or economic consequences would result, and it was pointless to pile 
fiction on top of fiction. The First Circuit specifically disregarded the 
Gavin rule in Seavey v. Boston & M.R.R., when the same situation 
arose in Massachusetts. That court said “it appears to be the rule that for 
jurisdictional purposes a multi-state corporation must be regarded in each 
state of its incorporation as solely domesticated therein. . . .” © Thus, it 
pointed out, diversity existed except when the corporation was sued by a 
citizen of the forum. 

The Gavin case seems to have been repudiated by Jacobson v. New 
York, N.H. & H.R.R.** A Massachusetts plaintiff was suing a Massa- 
chusetts-Connecticut corporation in a Massachusetts federal court; an 
exact parallel to the situations of both Gavin and Seavey. The Supreme 
Court, in a per curiam decision, affirmed the lower court’s denial of juris- 
diction, citing, without opinion, the Seavey case and two others.'® 

In the instant case the court either was not cognizant of the Jacobson 
decision or did not consider it a sufficient mandate to overturn Gavin. 
Gavin was distinguished on the ground that, just as it had set a rule for 
multistate incorporation, Congress had set a rule to govern the situation 
where incorporation is in one state, the principal place of business in 
another. “It is noteworthy that the amendment does not say that for the 
purposes of federal jurisdiction the corporation is deemed to be incorpo- 
rated in the state of its principal place of business. It is simply declared 
to be a citizen. . . . It seems reasonable to conclude that two kinds of 
citizenship are contemplated instead of two places of incorporation.” 1 

The instant case also pointed out a fact which is borne out in the 
legislative history, namely that the amendment, “is not understood to 
have direct bearing upon the bare question of the effect of multiple 


13 Nashua & L.R.R. v. Boston & L.R.R., 136 U.S. 356 (1890). Among authority 
cited were the Muller and Whitton cases, supra note 12. 

14 Supra note 3. Noted in: 4 Baytor L. Rev. 227 (1952); 1 CatrHotic U.L. Rev. 
156 (1951) ; 64 Harv. L. Rev. 1009 (1951) ; 49 Micu. L. Rev. 628 (1951). 

15 197 F.2d 485 (1st Cir. 1952). Noted in: 31 N.C.L. Rev. 211 (1953); 14 Onto 
Sr. L.J. 106 (1953) ; 7 Rutcers L. Rev. 418 (1953); 6 Vann. L. Rev. 398 (1953) ; 
1953 WasH. U.L.Q. 220. 

16 197 F.2d 485, 487 (1st Cir. 1952). 

17 347 U.S. 909 (1954), affirming 206 F.2d 153 (1st Cir. 1953). The fact that the 
Third Circuit in Gavin had seemingly been overruled was noted in Klee v. Pitts- 
burgh & W. Va. R.R., 22 F.R.D. 252, 254 (W.D. Pa. 1958). 

18 Patch v. Wabash R.R., supra note 12; Memphis & C.R.R. v. Alabama, supra note 
12. 

19 Jaconski v. McCloskey & Co., 167 F. Supp. 537, 540 (E.D. Pa. 1958). 
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incorporation in diversity litigation.” 7° Nothing in the legislative history 
was found to indicate that the court’s opinion is incorrect. However, it 
is not necessarily true that the rules regarding multiple incorporation 
should have no effect on the amendment. There was a clear indication 
that the fiction of corporate citizenship should be maintained except as 
expressly changed,” and nothing was found to indicate that the rule of 
Muller v. Dows** should not be applied to corporations now given dual 
citizenship by their principal place of business. In other words, applying 
the Seavey and Muller rules to the instant case, plaintiff is barred i 
suing in federal court in Pennsylvania, but could claim diversity in 
Delaware. 

This application is admittedly inconsistent with the policy of Congress 
to decrease the workload on the federal courts.2* On the other hand, a 
contrary interpretation would go against the statements that the historical 
concept of diversity jurisdiction should not be overturned, and that the 
purpose of the amendment is to curb the abuse of a purely local corpo- 
ration suing in or removing to a local federal court on the ground of 
diversity.** 

It is submitted that the instant case is correct in not applying the Gavin 
rule, but it does not necessarily follow that the rules in regard to multi- 
state incorporation should never be applied to corporate cepted J 
based on the principal place of business. Since Congress has not specif- 
ically changed the Muller rule, and the rule is not clearly contrary to any 
specified policy, a citizen of defendant’s principal place of business should 
be able to sue in federal court where defendant is incorporated, if citizen- 
ship would otherwise be diverse. This would be in accord with the under- 
lying principal of diversity jurisdiction that a foreign litigant should be 
permitted to sue or be sued in a neutral court. 


Tyler Abell 


FEDERAL Tort CLarims Act—EFFECcT OF THE Act’s PEriop oF LIMITATIONS 
on Wroncrut DeatH Action Barrep Unper State Law—Myers v. 
United States, 162 F. Supp. 913 (N.D.N.Y. 1958). 


Plaintiff, decedent’s representative, brought an action under the Fed- 
eral Tort Claims Act' for a wrongful death due to a disease contracted 


20 Ibid. 

21 Proposals to divest corporations of all diversity jurisdiction, or to consider 
them citizens of all states where they do business were considered too drastic. S. 
Rep. No. 1830, 85th Cong., 2d Sess. 13, 14, 20 (1958). 

22 Supra note 12. It held that a citizen of one of defendant’s incorporating states 
could claim diversity in another of defendant’s incorporating states. 

23S. Rep. No. 1830, 85th Cong., 2d Sess. 3 (1958). 

24 Td. at 4-5, 10, 19-20. 

128 U.S.C. § 2674 (1952) provides: 

The United States shall be liable, respecting the provisions of this title re- 
lating to tort claims, in the same manner and to the same extent as a private 
individual under like circumstances. . . . 
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while employed in New York. The action was commenced within two 
years of decedent’s death, but nineteen years after the inception of the 
injury. Under New York law the death action* was barred by the general 
statute of limitations because more than three years had elapsed from 
the date of injury to the time of death. The period of limitations under 
the FTCA is two years after accrual of the cause of action.4 Held, com- 
plaint dismissed; where the claim itself is barred under state law from 
coming into existence, an action under the FTCA must be dismissed 
though brought within the required limitation period of the federal act. 

Courts are governed by the law of the forum in determining periods 
of limitation applicable to actions at law.’ Under the FTCA the United 
States is subjected to liability for personal injury or death “under cir- 
cumstances where the United States, if a private person, would be liable 
to the claimant in accordance with the law of the place where the act 
or omission occurred.” ® Where the issue to be determined is essentially 
a matter of federal rather than state interest, it is a question of federal 
policy whether or not state law is to govern.” In this regard, the courts 
have uniformly held that the time limitation of the FTCA is controlling 
even though the running of the state statute of limitations extinguishes 
the cause of action as well as bars the remedy.® 

The federal act’s limitation is two years after the claim accrues.? The 
point of time which marks the commencement of the running of the 
statute of limitations in a wrongful death statute must be determined 
from the provisions of the statute creating the limitation."° Under some 
state statutes the cause of action for wrongful death accrues and the 
statute runs from the time of death, although the decedent would have 
been barred from maintaining an action for the injury that caused the 


2N.Y. Decep. Est. Law § 130 confers the statutory right to recover for wrongful 
death “against a natural person who, or a corporation which, would have been 
liable to an action in favor of the decedent by reason thereof if death had not ensued.” 


3.N.Y. Civ. Prac. Acr § 49 requires an action to recover damages for a personal 
injury resulting from negligence to be commenced within three years after the 
cause of action has accrued. New York courts have held that where the decedent 
would have been barred from bringing an action for personal injuries at the time of 
his death, his personal representative may not maintain an action for wrongful death. 
Kelliher v. New York Cent. & H. R.R. Co., 212 N.Y. 207, 105 N.E. 824 (1914); 
Wiersycki v. Pratt & Letchworth Co., 151 Misc. 207, 271 N.Y.S. 36 (Sup. Ct. 1934). 


428 U.S.C. § 2401 (b) (1952) provides: “A tort claim against the United States 
shall be forever barred unless action is begun within two years after such claim 
accrues.” 


5 Somner v. Nakdimen, 97 F.2d 715 (8th Cir. 1938). 
6 28 U.S.C. § 1346 (b) (1952). 


7 Clearfield Trust Co. v. United States, 318 U.S. 363, 366-67 (1943) ; United States 
v. Standard Oil Co., 332 U.S. 301, 305-11 (1947). 


8 Burkhardt v. United States, 165 F.2d 869 (4th Cir. 1947) ; Kohn v. United States, 
rs Foor 689 (N.D. Cal. 1948); Young v. United States, 184 F.2d 587 (D.C. 
ir. ‘ 


9 Supra note 4. 
10 Terbush v. Boyle, 217 Wisc. 636, 259 N.W. 859 (1935). 
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death." In other states the limitation begins to run from the date of 
injury.’* Thus, there are two types of wrongful death statutes. One type 
creates a separate and independent cause of action, founded upon the 
death itself, for the benefit of the designated survivors. The other kind 
of statute is merely a “survival act” which proceeds upon the theory of 
preserving the cause of action vested in the decedent at the moment of 
his death and enlarging it to include the damages resulting from his 
death.* New York has a “survival-type” wrongful death statute and thus 
holds that the representative of a decedent may not bring an action for 
the death where the decedent would have been barred by the statute of 
limitations from bringing an action for personal injuries at the time of 
his death. 

In the leading case of Burkhardt v. United States, a suit was brought 
under the FTCA for wrongful death more than one year but less than 
two years from the date of death. The Maryland wrongful death statute 
contained a one-year limitation which, under Maryland law, is a sub- 
stantive limitation on the action. The court held that the federal act’s 
limitation period was nevertheless controlling. The court noted that 
the wrongful death statute both creates a cause of action for wrongful 
death, and provides a time limitation upon the right to assert the cause 
of action. The court reasoned that it is a reasonable interpretation of 
the FTCA that state law is to be followed with respect to the cause of 
action created but not with respect to the time limitation for suit upon 
it.16 Similarly, in Young v. United States," the plaintiff brought a wrong- 
ful death action after the District of Columbia’s one-year limitation in 
the death statute had run, but within the two-year period provided by 
the FTCA. The Government contended that the period of one year 
contained in the District of Columbia statute was applicable because the 
right of action did not survive the period of limitation contained in the 
statute creating it. Rejecting this contention, the court held that the 
federal act extended the life of the right itself against the United States. 
The decision was based on the theory that in adopting the local statute, 
Congress did not adopt the local period of limitation; the situation was 
as if Congress re-enacted the local statute as to its principal substantive 
provisions but gave each right of action a longer life where a claimant 
seeks to hold the United States liable.’® 

The decisions in both Burkhardt and Young were predicated on the 
congressional intent in enacting the FTCA, as well as the policy under- 


11 Western Union Tel. Co. v. Preston, 254 Fed. 229 (3d Cir. 1918), cert. denied, 
—— (1919). 


13 Prosser, Torts § 105 (2d ed. 1955). 

14 See cases supra note 3. 

15 Burkhardt v. United States, supra note 8. 
16 Jd. at 871. 

17 Young v. United States, supra note 8. 

18 Td. at 590. 
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lying the 1949 amendment to the act which extended the statute of 
limitations from one to two years. The court in Burkhardt recognized 
that the purpose of the FTCA was to eliminate private bills which con- 
sumed so much time of Congress, and thus it would not be consistent 
with such a purpose to eliminate from the coverage of the act claims 
barred solely by state limitations.’® In Young, the court held the federal 
limitation to be controlling because the Senate Report accompanying 
the 1949 amendment clearly indicated that the reason for the extension 
of the statute of limitations in the FTCA was to avoid the injustice caused 
in many cases by the short one-year period in many wrongful death 
statutes.?° 

The court in the instant case based its decision on the fact that no 
cause of action existed under New York law since all rights in the dece- 
dent had expired prior to his death.?4_ However, the court failed to dis- 
cuss the construction of the word “accrues” in the federal statute of lim- 
itations.?? If the cause of action accrued upon the decedent’s being in- 
jured, the federal claim is barred without reference to state law. On the 
other hand, if the claim accrued upon the decedent’s death, the action 
would not have been barred. In this regard, Bizer v. United States,* a 
malpractice action, held that state law governs when the cause of action 
comes into existence but federal law governs when the FTCA’s limitation 
begins to run.** Foote v. Public Housing Comm’r of United States*> was 
an action by the decedent’s administrator for wrongful death. Under 
Michigan law the state statute began to run upon the appointment of 
the administrator who, in that case, was appointed within two years of 
the filing of the complaint. It was held that the federal act determined 
when the two-year limitation should begin to run, and the claim accrued 
at the time of death. As a result, the action was barred, since more than 
two years had elapsed since the date of death. Interpretation of the 
limitation period of another congressional enactment, almost identical 
with that of the FTCA, sheds additional light on the question of when 
the statute begins to run. In Reading Co. v. Koons," the Court consid- 
ered a limitation provision of the Federal Employers’ Liability Act which 
provided “that no action shall be maintained under this act unless com- 
menced within two years from the day the cause of action accrued.” The 
Court held that the cause of action accrued on the date of the decedent’s 
death rather than on the date of the appointment of an administrator 
of his estate as was provided by the state law.”® 


19 Burkhardt v. United States, supra note 8, at 872. 

20 Young v. United States, supra note 8, at 589. 

21 Myers v. United States, 162 F. Supp. 913, 914 (N.D.N.Y. 1958). 
22 Supra note 4. 

23 124 F. Supp. 949 (N.D. Cal. 1954). 

24 Jd. at 952. 

25 107 F. Supp. 270 (W.D. Mich. 1952). 

26 Jd. at 276. 

27 271 U.S. 58 (1926). 

28 Td. at 63. 
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Both Foote** and Reading Co.*° held that a wrongful death action 
accrues at the time of death, because if the statute begins to run when 
an administrator is appointed, as provided by the state statute, the fed- 
eral statute of limitations could be delayed indefinitely by delaying the 
appointment of an administrator of a decedent’s estate. While these two 
cases apparently settle the question of when the federal statute of limi- 
tations begins to run where the wrongful death statute provides that the 
period of limitations begins to run at some indefinite time after death, 
they do not answer the question of whether “federal accrual” can occur 
upon the decedent’s death even though a claim under the wrongful death 
statute never came into existence. It is this latter question which is pre- 
sented in the instant case. 

The purpose of the FTCA was two-fold. First, it was to provide 
convenient administrative and judicial remedies to those injured through 
the fault of a government employee. The second purpose of the act was 
to relieve congressional committees of the overburdening work of con- 
sidering private bills which were necessary to obtain relief prior to the 
passage of the FTCA.*! When it is also considered that the very pur- 
pose of the amendment extending the act’s period of limitations from one 
to two years was to prevent injustice often occasioned by a shorter 
period in a state statute,>* the decision in the instant case might appear 
somewhat questionable. The reason and spirit of the FTCA, its history, 
and the effect and consequences of a different interpretation, all seem to 
negative the suggestion that limitations and conditions of state statutes 
operate to bar claims under the act. 

It must be remembered, however, that by enacting the FTCA, Con- 
gress was creating a liability not therefore existing on the part of the 
Government. To have defined all of the tort rules under which liability 
could be established would have been an almost impossible undertaking, 
but standards of liability were necessary and Congress was compelled, 
as a practical matter, to adopt the principles and standards of local law 
in defining them. 

In view of the existence of two types of wrongful death statutes,** 
it is submitted that the decision in the principal case neither contravenes 
congressional intent, nor is inconsistent with the Burkhardt and Young 
decisions. At common law, no private cause of action arises from the 
death of a human being. The right of action depends entirely on statu- 
tory authority.** In both Burkhardt and Young, a claim under the wrong- 
ful death statute had come into existence, but in each case was barred at 
the time of suit under the FTCA; thus, the application of the two-year 


29 Foote v. Public Housing Comm’r of United States, supra note 25, at 275. 
30 Reading Co. v. Koons, supra note 27, at 63. 
31S. Rep. No. 1400, 79th Cong., 2d Sess. 29-31 (1946); Burkhardt v. United 
States, supra note 8, at 872. 
32 Young v. United States, supra note 8, at 589. 
33 Supra note 13. 
34 Myers v. United States, supra note 21, at 914. 
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federal limitation merely extended the time within which to bring the 
action. In Myers, however, there never was a claim in existence under 
the New York wrongful death statute to which the federal act’s limita- 
tion could attach. To hold that Congress further intended to circumvent 
the result in the instant case would be, in effect, to construe the FTCA 
to be a federal wrongful death statute. Such a holding finds no support 
in the FTCA itself or in its legislative history, and is not at all tenable. 


Herbert J. Gildenhorn 


Lasor LAw—REPRESENTATION PROCEEDINGS—JURISDICTION OF FEDERAL Dis- 
trict Court Over Suir to Ser Asipe NLRB CertiFicaTion Orper 
Mabe 1N VIOLATION oF StaTuToRY AuTHORITY—Leedom v. Kyne, 79 
Sup. Ct. 180 (1958). 


Petitioner’s union brought suit in a federal district court under § 24(8) 
of the Judicial Code? and § 10 of the Administrative Procedure Act? to 
set aside a certification order of the National Labor Relations Board 
where the Board allegedly exceeded its statutory authority.2 The Board 
asserted that the review provisions of the Taft-Hartley Act, and par- 
ticularly § 9(d),* removed the district courts’ jurisdiction to review cer- 
tification actions in an original equity suit. The District Court ordered 
the certification set aside’ and the Court of Appeals affirmed.* Held, 


128 U.S.C. § 1337 (1952). “The district courts shall have original jurisdiction 
of any civil action or proceeding arising under any Act of Congress regulating com- 
merce or protecting trade and commerce against restraints and monopolies.” 

260 Stat. 243 (1946), 5 U.S.C. § 1009 (1952) provides: 

Except so far as (1) statutes preclude judicial review or (2) agency action 
is by law committed to agency discretion— 

(a) Right of Review—Any person suffering legal wrong because of any agency 
action, or adversely affected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial review thereof. 

361 Stat. 143 (1947), 29 U.S.C. § 159(b)(1) (1952). The section provides that 
in determining the unit appropriate for collective bargaining purposes the Board shall 
not “(1) decide that any unit is appropriate for such purposes if such unit includes 
both professional employees and employees who are not professional employees unless 
a majority of such professional employees vote for inclusion in such unit.” The trial 
court found that the Board violated this section by including nine non-professional 
employees in the same bargaining unit with 233 professional employees without 
allowing the professionals to hold such a self-determination election. In its appeal 
the Board did not contest the trial court’s findings on this point. 

461 Stat. 136, 144 (1947), 29 U.S.C. § 159(d) (1952) provides: 

Whenever an order of the Board made pursuant to section 10 (c) is based in 
whole or in part upon facts certified following an investigation pursuant to 
subsection (c) of this section and there is a petition for the enforcement or re- 
view of such order, such certification and the record of such investigation shall 
be included in the transcript of the entire record required to be filed under 
section 10 (e) or 10 (f), and thereupon the decree of the court enforcing, 
modifying, or setting aside in whole or in part the order of the Board shall be 
made and entered upon the pleadings, testimony, and proceedings set forth in 
such transcript. 


5 Kyne v. Leedom, 148 F. Supp. 597 (D.D.C. 1956). 
6 Leedom v. Kyne, 249 F.2d 490 (D.C. Cir. 1957). 








|. ed aed 





1 TRS OE 


ao 





CASE NOTES 601 


affirmed; judicial review provisions of the Taft-Hartley Act do not bar 
the jurisdiction of federal district courts to entertain suits to set aside 
NLRB certification orders when the Board has exceeded its statutory 
authority. 

The legislative history of both the Wagner and the Taft-Hartley Acts 
manifests a congressional intent to preclude direct judicial review of 
common NLRB representation actions by United States courts of ap- 
peals.* The purpose was to limit judicial review in order to prevent dila- 
tory tactics which would frustrate the acts’ basic objective of promoting 
collective bargaining.* The Taft-Hartley Act’s provisions for judicial re- 
view are contained in § 10,° and review of representation determinations 
is referred to in § 9(d)." The requirement of § 10(f) that there must be 
a “final order” of the Board in order to obtain review by a United States 
court of appeals led to early court action for an interpretation of that sec- 
tion. In AFL v. NLRB," the Court, after considering the Congressional 
history of the Wagner Act, held that a Board certification action was not a 
“final order” within the meaning of § 10(f) and direct review of a certifi- 
cation action was not available. As used in the act, “final order” was inter- 
preted to mean an order by the Board entered after an unfair labor prac- 
tice proceeding. The Court expressly reserved the question of whether the 
review provisions of the act precluded bringing an independent suit to 
vacate Board action made contrary to a statutory provision.’ The ques- 
tion was presented more directly in Inland Empire District Council v. 
Millis,* where an original equity suit was brought alleging unlawful 
Board action in a representation proceeding. The Court held that the 
Board was acting within its discretionary authority and refused to rule on 
the question of availability of review of extrastatutory Board actions.’* 
Thus the question presented in the instant case, twice reserved by the 
Court, was ripe for decision. 

The case of Switchmen’s Union v. National Mediation Board,™ which 
involved interpretation of the Railway Labor Act, has been generally 
relied upon to support the proposition that the provisions for judicial 
review in the Taft-Hartley Act preclude bringing an equity suit in a dis- 


7 See H.R. Rep. No. 1147, 74th Cong., Ist Sess. 7 (1935); S. Rep. No. 573, 74th 
Cong., Ist Sess. 6 (1935); 79 Conc. Rec. 7658 (1935); H.R. Rep. No. 510, 80th 
Cong., 1st Sess. 56, 57 (1947). 


8 See 93 Conc. Rec. 6444 (1947) (statement by Senator Taft). 

® Section 10(f), 61 Stat. 136 (1947), 29 U.S.C. § 160(f) (1952) provides: “Any 
person aggrieved by a final order of the Board granting or denying in whole or in 
part the relief sought may obtain a review of such order in any United States court 
of appeals... .” 

10 Supra note 4. 

11 308 U.S. 401 (1940). 

12 Td. at 404. 

13 325 U.S. 697 (1945). 

14 Td. at 707. 
15 320 U.S. 297 (1943). 
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trict court to set aside a Board certification action.’® The action filed in a 
district court in that case alleged that the National Mediation Board 
acted erroneously as a matter of law in determining the appropriate 
limits of a bargaining unit. The Court was impressed with the fact that 
Congress had been highly selective in providing for judicial review of 
certain Board orders and reasoned that, since review was not specifically 
provided for the type of action involved, Congress must have meant that 
such determinations were within the discretionary authority of the 
Board.** The case has been criticized by some authorities on judicial 
review.'® One court of appeals specifically rejected the view that Switch- 
men’s foreclosed direct judicial review of extrastatutory action.’® 

The district courts’ authority to exercise equity jurisdiction has been 
upheld where the NLRB has exceeded its statutory power in cases in- 
volving the Taft-Hartley Act’s requirement for filing of non-communist 
affidavits.2° In Leedom v. International Union of Mine Workers? it 
was held that the provision of the act relating to the filing of non-com- 
munist affidavits provided only a criminal sanction for false statements 
and that a district court could enjoin Board action depriving a union of 
its compliance status, since the Board has no statutory authority to de- 
prive a union of the act’s benefits in that manner. 

The general proposition that judicial review is available to a person 
injured by action of a government official acting in excess of his author- 
ity was strengthened by the recent case of Harmon v. Brucker,?? in which 
the Army acted in excess of its authority in awarding less than honorable 
discharges to certain individuals. The Court stated that judical review 
was available notwithstanding the provision in the applicable act** that 
the findings of the Army officials were to be final. 

In the instant case the Board did not contest the trial court’s conclusion 
that it acted beyond its statutory authority. The Court was impressed 
with the fact that Congress had specifically created the right in question, 
and, unless the district courts had equity jurisdiction, the right was 


16 See Madden v. Brotherhood and Union of Transit Employees, 147 F.2d 439 
(4th Cir. 1945); Reilly v. Millis, 144 F.2d 259 (D.C. Cir. 1944), cert. denied, 325 
U.S. 879 (1945). 

17 Congress for reasons of its own decided upon the method for the protection of 
the ‘right’ which it created. It selected the precise machinery and fashioned the 
tool which it deemed suited to that end... . All constitutional questions aside, 
it is for Congress to determine how the rights it creates shall be enforced. 

Switchmen’s Union v. National Mediation Board, supra note 15, at 301. 

18 See Jaffe, The Right to Judicial Review I, 71 Harv.L.Rev. 401, 428-430 (1958) ; 
Hart AND WECHSLER, THE FEDERAL CoURTS AND THE FEDERAL SySTEM 327 (1953). 

19 Air Line Dispatcher’s Ass’n v. National Mediation Board, 189 F.2d 685, 688 
(D.C. Cir.), cert. denied, 342 U.S. 849 (1951). 

2061 Stat. 136 (1947), 29 U.S.C. § 159(h) (1952). See Farmer v. United Electrical 
Workers, 211 F.2d 36 (D.C. Cir. 1953), cert. denied, 347 U.S. 943 (1954); Farmer 
v. International Fur Workers Union, 221 F.2d 862 (D.C. Cir. 1955). 

21 352 U.S. 145 (1956). 

22 355 U.S. 579 (1958). 


23 58 Stat. 286 (1944), 38 U.S.C. § 693(h) (1952). 
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meaningless.2* Reliance was placed by the Court on language in the 
Switchmen’s case to support their reasoning that Congress, when creating 
a right, must have intended to allow judicial protection of the right 
against agency action in excess of statutory power.*> The Board’s con- 
tention that there was a Congressional intent to restrict judicial review 
of all representation actions was not considered controlling by the Court. 
Notwithstanding the specific review provisions in the act, the Court was 
convinced that Congress did not intend to create an abstract, unenforce- 
able right. It therefore accepted an inference that Congress meant the 
statutes governing general jurisdiction of the courts to control. Since 
Congress had created the right, the “courts would encounter no difficulty 
in fulfilling its purpose,” ** reasoned the Court. The dissenting opinion 
places much emphasis on the legislative history of the Wagner and Taft- 
Hartley Acts supporting restricted judicial review. The dissenters are 
concerned with the possibility that the decision will result in a multipli- 
cation of suits contesting Board representation actions, thus defeating 
the purpose of the act by delaying the collective bargaining process. 
The decision in the instant case is in line with previous decisions by 
the Court on judicial review of representation actions. It represents a 
logical implementation of the doctrine stated in Harmon and related 
cases*? on review of extrastatutory administrative acts. The basis for 
deciding the question reserved in the AFL and the Inland Empire cases 
was met because the Board’s order was a violation of the statute which 
resulted in injury to the union. The Mine Workers decision directly 
supports the Court’s reasoning in the instant case. To refuse judicial re- 
view in that situation, as in the instant case, would have allowed the 
Board to nullify, by a non-existent power, rights created by Congress. 
Cases like Switchmen’s are easily reconciled with this decision since 
they involved an exercise of administrative discretion and expertise rather 


24The court of appeals viewed the review available through § 10 of the Taft- 
Hartley Act as too remote and conjectural to be considered as providing an adequate 
remedy. 

Since the employer is not aggrieved by the Board’s inclusion of the nine 
non-professionals, he cannot be relied upon to refuse to bargain and thus make 
it possible for the Association to bring a reviewable § 10 proceeding. Nor is 
it likely that an Engineers Association refusal to bargain for the nine non- 
professionals would induce the employer to seek review since he would be free 
to deal with all employees individually. Nor could we expect such refusal to 
induce any of the nine non-professionals to seek review. They are hardly likely 
to insist upon placing their fates in the hands of a reluctant bargaining repre- 
sentative. Leedom v. Kyne, supra note 6, at 492. 


25 If the absence of jurisdiction of the federal courts meant a sacrifice or oblitera- 
tion of a right which Congress had created, the inference would be strong that 
Congress intended the statutory provisions governing the general jurisdiction 
of those courts to control. 

Switchmen’s Union v. National Mediation Board, supra note 15, at 300. 

26 Texas and New Orleans R.R. Co. v. Brotherhood of Railway Clerks, 281 U.S. 
548, 568 (1930). 

27 See School of Magnetic Healing v. McAnnulty, 187 U.S. 94 (1902); Stark v. 
Wickard, 321 U.S. 288 (1944). See generally Jaffe, The Right to Judicial Review 
(pts. I and II), 71 Harv.L.Rev. 401, 769 (1958). 
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than a direct departure from a statutory requirement. It is well settled 
that the Board has wide discretion in establishing appropriate bargaining 
units?® but the instant decision makes it clear that this discretion does not 
extend to a departure from statutory requirements in setting the limits 
of the unit. 

There is some danger that a liberal judicial interpretation of the holding 
in the instant case will result in delays in the institution of collective bar- 
gaining. The assertion in the dissent, that the necessary allegations of 
unlawful Board action with resulting injury can be found in many cases, 
may prove to be true. The Court, however, carefully pointed out that 
the suit was not one to “review” a decision of the Board in the sense the 
word is used in the act, but was one to strike down a Board order made 
in violation of a specific statutory prohibition. This emphasis on viola- 
tion of a specific mandate may prove to be helpful in restraining labor 
and management from filing suits contesting unpopular Board decisions 
which were made within its discretionary authority. If the fears of the 
dissenting Justices prove to be justified, Congress may find it necessary 
to legislate anew to prevent judicial review of Board decisions from 
hampering the expeditious conclusion of representation proceedings. 


Norvill Jones 


PaTENTS—VENUE— I RANSFER OF ACTION TO ANOTHER DistriCT—INTERPRE- 
TATION OF 28 U.S.C. § 1404(a)—Blaski v. Hoffman, 260 F.2d 317, 119 
U.S.P.Q. 202 (7th Cir. 1958), cert. granted, 27 U.S.L. WeEEK 3226 
(U.S. Feb. 24, 1959) (No. 597). 


Plaintiffs brought suit in a District Court in Texas alleging patent in- 
fringement by defendants in Texas. The defendants, who neither resided 
nor committed acts of infringement in Illinois, waived the special patent 
venue provision’ and moved to transfer the action to a District Court 
of Illinois under 28 U.S.C. § 1404(a) which provides “for the convenience 
of parties and witnesses, in the interest of justice, a district court may 
transfer any civil action to any other district or division where it might 
have been brought.” (Emphasis added.) Over the objection of plaintiffs, 
and notwithstanding that the Illinois District Court lacked venue and 
personal jurisdiction over the defendants, the action was transferred. The 


28 See Note, The Discretionary Jurisdiction of the NLRB, 71 Harv.L.Rev. 527 
(1958). 


128 U.S.C. § 1400(b) (1952), a special venue statute applicable to patent in- 
fringement suits, provides : 

‘Any civil action for patent infringement may be brought in the judicial dis- 
trict where the defendant resides, or where the defendant has committed acts 
of infringement and has a regular and established place of business.” 

This section controls to the exclusion of the general venue statute, 28 U.S.C. 
§ 1391(c) (1952). Fourco Glass Co, v. Transmirra Corp., 353 U.S. 222 (1957). See 
26 Geo. Wash. L. Rev. 117 (1957). 
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Court of Appeals for the Fifth Circuit denied plaintiffs leave to file a 
petition for a writ of mandamus to nullify the Texas court’s transfer 
order.? In the Illinois District Court, plaintiffs’ motion for remand was 
denied. On rehearing of a petition to the Court of Appeals for the 
Seventh Circuit for a writ of mandamus directing the judge of the 
Illinois District Court to order transfer and remand the action to the 
Texas court, held, writ allowed; 28 U.S.C. § 1404(a) permits transfer 
only to a district where the action might have originally been brought 
by the plaintiff under the applicable venue provisions and operates inde- 
pendently of the defendant's wishes. 

Section 1404(a) was drafted in accordance with the doctrine of forum 
non conveniens* to permit the transfer of an action to a more convenient 
forum.‘ Prior to the Judicial Code,® venue statutes did not deal with the 
principle of forum non conveniens,® and a court, declining to consider a 
case on that ground could only dismiss, since it had no power to transfer.” 

Where a court has jurisdiction over the subject matter in a suit, two 
factors are determinative of whether the action can be brought in a given 
district: venue and amenability of the defendant to process. Venue 
relates to the geographical division in which a court with jurisdiction 
may hear and determine an action,® and is a personal privilege that may 
be waived by the defendant.’ Amenability to process has reference to 
the fact that the defendant is only answerable to process properly served 
by the court in which the action is to be tried, which process is normally 
effective only within the state in which the court is located.1! Notwith- 
standing the apparent simplicity of these two factors, when they have 
been applied by the courts in determining whether another district is 
one where an action “might have been brought,” the results have varied, 
depending to some extent upon which party attempts the transfer. 

Among the Circuit Courts of Appeals decisions, transfer has generally 
been granted where the defendant moves for transfer, notwithstanding lack 
of venue or personal jurisdiction over the defendant in the transferee 


2 Ex parte Blaski, 245 F.2d 737 (5th Cir.), cert. denied, 355 U.S. 872 (1957). 

3“The principle of forum non conveniens is simply that a court may resist im- 
position upon its jurisdiction even where jurisdiction is authorized by the letter of 
a general venue statute.” Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 507 (1947). The 
doctrine “presupposes at least two forums in which the defendant is amenable to 
process.” Jbid. For a discussion of the development of the doctrine see Barrett, 
The Doctrine of Forum Non Conveniens, 35 Cattr. L. Rev. 380, 386 (1947). 

4 Reviser’s Note, 28 U.S.C. § 1404 (1952). See 3 Moore, Feperat Practice 4 19.04, 
at 2141 (2d ed. 1948). 

5 28 U.S.C. § § 1-2680 (1952). 

6 Moore, COMMENTARY ON THE U.S. JupicraL Cope § 0.03(28), at 175-76 (1949). 

7 Barron, The Judicial Code 1948 Revision, 8 F.R.D. 439, 442 (1949). 

8 McGee v. Southern Pacific Co., 151 F. Supp. 338 (S.D.N.Y. 1957) ; 3 Moore, op. 
cit, supra note 4, at 2115-16. 

9 Back, Law Dicrionary (4th ed. 1951). 

10 Commercial Casualty Ins. Co. v. Consolidated Stone Co., 278 U.S. 177 (1929); 3 
Moore, op. cit. supra note 4, at 2119. 

11 Fep. R. Civ. P. 4(f). 
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district.!* This is especially true in multi-defendant suits where the trans- 
feree district is proper to at least one of the defendants and the others 
waive any objection.'® Plaintiffs moving for transfer have met with less 
success, transfer generally being denied if the transferee district lacks 
either venue or personal jurisdiction over the defendants.'* This distinc- 
tion seems to be attributable to an absence of any basis for relaxing the 
requirements of venue and amenability of the defendant to process where 
the plaintiff moves for transfer. On the other hand, a theory of waiver 
can be applied where the defendant is the movant on the ground that 
venue is a personal right to be asserted by the defendant, and a waiver 
of venue relates back to the commencement of the action, making the 
transferee district one where the action “might have been brought.” 
Similarly, any lack of amenability to process on the part of the defendant 
might be considered waived by the defendant’s motion to transfer,!* or 
considered not to be a limiting factor.17 

The decisions among the district courts are more varied. It has been 
suggested, for example, that waiver by a defendant after an action has 
been commenced does not establish that the action “might have been 
brought” in the transferee district in the sense used in § 1404(a);'* and 
that, where the plaintiff moves for transfer, an action may be transferred 
to a district where the defendant is not amenable to process.'® 

The Seventh Circuit, in the instant decision, conceded that the problem 
had engendered much controversy and that respectable opposing au- 
thority existed. But, reasoning that the action could have been properly 
brought only in a district where defendants reside or where they have 
committed acts of infringement and have established places of busi- 





12 Jn re Josephson, 218 F.2d 174 (1st Cir. 1954) (dictum) ; Torres v. Walsh, 221 
F.2d 319 (2d Cir.), cert. denied, 350 U.S. 836 (1955) (in rem action); Ex parte 
Blaski, supra note 2 (patent infringement suit); General Casualty Co. v. Grubb, 
253 F.2d 51 (7th Cir.) (semble), cert. denied, 357 U.S. 907 (1958). But cf. 
Fettig Canning Co. v. Steckler, 188 F.2d 715 (7th Cir.), cert. denied, 341 U.S. 951 
(1951) (in rem action). 

13 Anthony v. Kaufman, 193 F.2d 85 (2d Cir. 1951), cert. denied, 342 U.S. 955 
(1952) ; Ford Motor Co. v. Ryan, 182 F.2d 329 (2d Cir.), cert. denied, 340 U.S. 851, 
affirming 89 F. Supp. 45 (S.D.N.Y. 1950); Paramount Pictures, Inc. v. Rodney, 
186 F.2d 111 (3d Cir. 1950) (5-to-2 decision), cert. denied, 340 U.S. 953 (1951). 

14 Foster-Milburn Co. v. Knight, 181 F.2d 949 (2d Cir. 1950) (L. Hand, J.); 
Blackmar v. Guerre, 190 F.2d 427 (5th Cir. 1951), aff'd, 342 U.S. 512 (1952) ; Shapiro 
v. Bonanza Hotel Co., 185 F.2d 777 (9th Cir. 1950). 

15 Compare Foster-Milburn Co. v. Knight, supra note 14 (plaintiff denied transfer) 
with Anthony v. Kaufman, supra note 13 (defendant allowed transfer). 

16 General Casualty Co. v. Grubb, supra note 12. 

17 In re Josephson, supra note 12; Ex parte Blaski, supra note 2. 

18 General Electric Co. v. Central Transit Warehouse Co., 127 F. Supp. 817 (W.D. 
Mo. 1955) (Whittaker, J.) (dictum). Contra, Hill vy. Upper Mississippi Towing 
Corp., 141 F. Supp. 692 (D. Minn. 1956). 

19 Otto v. Hirl, 89 F. Supp. 72 (S.D. Iowa 1950). The court reasoned that “com- 
menced” was synonymous with “brought” and a suit could be commenced without 
personal jurisdiction over the defendant. Contra, Foster-Milburn v. Knight, supra 
note 14 (filing a complaint not equivalent to bringing an action) ; Gilpin v. Wilson, 
148 F. Supp. 493 (M.D. Ala. 1957). 
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ness,”° the court concluded that the action could not have been brought 
in the Illinois District. Thus the court specifically limited the districts to 
which the action could be transferred to those where the plaintiff has a 
recognized right to bring an action under § 1400(b),?1 and held that 
right to be “unqualified and absolute, not depending upon the consent 
of the defendant, evidenced by waiver, entry of appearance or other- 
wise.” *? It was recognized that venue might be waived under proper 
circumstances, but not in a forum in which an action could not have been 
properly brought by the opposing party, since to hold otherwise would 
permit a defendant to select a forum not available to the plaintiff as a 
matter of right and over the plaintiff’s objection.** This holding is in 
direct conflict with the Fifth Circuit’s holding on identical facts in Ex 
parte Blaski,** and counter to the rationale of many decisions in the other 
circuits,** particularly Paramount Pictures, Inc. v. Rodney,?* where the 
Third Circuit read “might have been brought” as equivalent to “could 
now be brought” in giving effect to defendants’ waiver of venue. 

The dissent in the instant decision viewed the defendants’ waiver as 
waiving the right to be sued in the transferor court, and not, as the 
majority stated, as waiving venue in a forum in which an action had not 
been and could not be brought by an opposing party.”* Further, the 
dissent reasoned that while venue for commencing patent suits is prede- 
termined by § 1400(b), that section does not prevent the place of trial 
from being shifted, as a matter of discretion, “in accordance with the 
yardsticks of ‘the convenience of parties and witnesses, in the interest 
of justice,’ provided by § 1404.” 8 In this connection it was pointed out 
that the plaintiffs already had a suit pending in the Illinois District which 
involved the same patent and with which this action could be con- 
solidated. 

In a more recent non-patent case not involving a special venue provi- 
sion, Behimer v. Sullivan,” the Court of Appeals for the Seventh Circuit 
adhered to the reasoning set forth in the instant decision in holding that 
an action could not be transferred to another district under § 1404(a) on 
defendants’ motion where the transferee district lacked venue and the 
defendants were not amenable to process. At least two writers®® have also 


20 See note 1 supra. 

21 [bid. 

22 260 F.2d at 321, 119 U.S.P.Q. at 205. 

23 Tbid. 

24 Supra note 2. The court, in Ex parte Blaski, reasoned that to deny transfer 
where the defendant not only waives venue but also seeks the transfer would unduly 
circumscribe § 1404(a). 

25 Cases cited notes 12 and 13 supra. 

26 Supra note 13. 

27 See note 23 supra and accompanying text. 

28 260 F.2d at 326, 119 U.S.P.Q. at 209. 

29 261 F.2d 467 (7th Cir. 1958). 

30 See Notes, 64 Harv. L. Rev. 1347 (1951) ; 60 Yate L. J. 183 (1951). 
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viewed the phrase “might have been brought” as permitting transfer 
by a defendant only to a district where venue is proper to at least one 
defendant, but they are critical of the additional requirement of amena- 
bility to process which was imposed by the Seventh Circuit in these 
decisions since that requirement is only for the defendant’s protection. 

It is submitted that the instant court’s interpretation of § 1404(a) is 
supported by the language of the statute and the legislative intent as 
evidenced by the Reviser’s Note.*! The theory of retroactive waiver, 
rejected by the court, wherein a defendant’s conduct after a suit has 
been instituted can add to the forums where the suit might have been 
brought has been justly criticized as permitting transfer to any district 
desired by the moving defendants.*? If such a result is deemed desirable it 
should come more logically from legislative amendment rather than 
judicial interpretation that, in effect, reads the phrase “where it might 
have been brought” out of the statute. It is further submitted that the 
dissent’s position that the special patent venue provision, § 1400(b), does 
not prevent transfer is not apposite inasmuch as that section only defines 
the districts to which § 1404(a) limits transfer. Admittedly, the useful- 
ness of the requirement that the defendant be amenable to process in the 
transferee district is questionable when the defendant moves for transfer, 
since it is imposed only for his protection and the power to transfer 
must, in any event, be in the interest of justice. It is believed, however, 
that the requirement of proper venue in the transferee district is neces- 
sary to provide the plaintiff with the same protection afforded the de- 
fendant by the narrow venue provision of § 1400(b). To hold other- 
wise could invite forum shopping by defendants, a problem that has been 
particularly acute in patent cases.33 


James G. Watterson 


TAXATION—AccCRUAL OF AUTOMOBILE DEALER RESERVES—ECONOMIC De- 
PENDENCE AS A BASIS FOR TREATING PURCHASER-DEALER-FINANCE Com- 
PANY TRANSACTION AS A SINGLE TAxaBLE Event—Schaeffer v. Com- 
missioner, 258 F.2d 861 (6th Cir. 1958) 


Taxpayer, a retail used automobile dealer whose records were kept 


on the accrual basis, discounted his customers’ notes with local banks 
and finance companies. The latter paid a portion of the purchase price 
to the dealer and credited the balance to reserve accounts held in the 
dealer’s name. During the taxable year all of the amounts credited to the 
dealer’s loss reserve account were held by the finance companies as se- 
curity against possible losses on the notes so purchased. The Tax Court 


31 See note 4 supra and accompanying text. 
32 General Electric Co. v. Central Transit Warehouse Co., supra note 18, at 826. 


33 See Seidel, Venue in Patent Litigation, 22 Geo. Wasu. L. Rev. 682 (1954) ; Note, 
10 Stan. L. Rev. 367 (1958). 
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upheld the Commissioner’s determination that the net increase in the 
dealer’s loss reserve account on the books of the finance companies repre- 
sented current taxable income to the dealer. Held, affirmed; the full 
sales price of an automobile must be included in the taxable income of a 
dealer in the year of sale, notwithstanding the fact that only part of the 
sales price was received when the customer’s note was discounted with 
the finance company. 


The dealers’ reserve cases usually fall into a similar factual pattern.? 
Traditionally, attempts to clarify the problems in this area have involved 
discussions of the relationships between the cash and accrual methods of 
accounting,’ the relationships between sales and the allowable deductions 
for bad debts,* the existence of an asset on the books of the dealer equal 
to the amount held by the finance company,® or the existence of a 
claim of right to the reserve withheld by the finance company.® 


Some of the more recent cases have viewed the dealers’ reserve question 
as one properly solved by reference to the step transactions theory.’ This 
theory seeks to answer the question whether what appears to be a single 
transaction may be broken up into its constituent parts, so that each part 
may be considered separately for tax purposes. Applied to the dealers’ 
reserve problem the theory would be used to determine whether the 
purchaser-dealer-finance company transaction constitutes a single tax- 


1J.H. Schaeffer, Jr., and Opal Schaeffer, 16 CCH Tax Ct. Mem. 291 (1957). 

2 Three parties are always involved: the purchaser, who desires to buy some article 
but lacks the necessary funds for a cash purchase; the dealer, who supplies the article 
to the purchaser; and the finance company, which supplies the funds. At the time of 
purchase, the purchaser gives the dealer a down payment and executes a conditional 
sales contract agreeing to make installment payments to the finance company. The 
dealer gives the article to the purchaser and transfers the conditional sales contract 
to the finance company, together with his own guarantee of payment. The finance 
company, upon receiving the conditional sales contract, pays the dealer a major portion 
of the amount of the contract. The remaining balance is held by the finance company 
as security against any possible losses incurred in collecting future installments. 
It is this remaining balance, earned by the dealer but not received, which presents 
the crux of the dealers’ reserve problem. The question is not whether this amount will 
be included in the taxable income of a dealer, but when it will be included; in the 
year the article is sold, as contended by the Commissioner, or when all claims by 
the finance company have been withdrawn and the amount is paid to the dealer. 

3 43 CorNELL L.Q. 719 (1958). 

455 Micn. L. Rev. 733 (1957). 

5 Keasbey & Mattison Co. v. United States, 141 F.2d 163 (3d Cir. 1944). 

6 Spring City Foundry Co. v. Commissioner, 292 U.S. 182 (1934) ; the Commissioner 
has consistently contended that whether there are one or more transactions is really 
immaterial, for in either case the only thing that would prevent the dealer from 
receiving the full sales price would be the default of the purchaser, which is not a 
contingency sufficient to defer the accruing of income that has already been earned. 

Brief for Respondent, p. 16, Schaeffer v. Commissioner, 258 F.2d 861 (6th Cir. 
1958). Brief for Respondent, pp. 16-17, Hansen v. Commissioner, 258 F.2d 585 (9th 
Cir, 1958), cert. granted, 358 U.S. 879 (Nov. 10, 1958) (No. 380). 

7 Johnson v. Commissioner, 233 F.2d 952 (4th Cir. 1956) ; Texas Trailercoach Inc. 
v. Commissioner, 251 F.2d 395 (5th Cir. 1958). 

8 Paut & ZimeEt, Step Transactions, in SELECTED STUDIES IN FEDERAL TAXATION, 2d 
Series, 200, 203 (1938). 
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able event or whether for tax purposes the transaction consists of two 
taxable events: the sale of the automobile by the dealer and the transfer 
of the conditional sales contract to the finance company. 


In determining the tax consequences of any transaction, what is ac- 
tually done rather than the design and purpose of the participant should 
be the test for purposes of determining when a taxable event occurs.® 
However, the form of the transaction will not control] the determination 
of the extent of permissible tax reduction; for this purpose, the substance 
will contro] the selection of the taxable event.’® 

In the earlier cases, the doctrine treating steps of a series as a single 
taxable event was applied only in favor of the Government.'* However, 
the more recent cases have permitted the taxpayer to successfully advance 
the theory.” Although the doctrine has been applied, for the most part, 
to corporate reorganizations, it has not been entirely limited to this area." 


It has been held that the unity of the steps does not depend exclusively 
upon how closely they follow one another in time," but it is clear that 
if the steps occur within a matter of hours or days such evidence is per- 
suasive in showing the steps to be part of the same transaction.’® 


In Von’s Inv. Co. v. Commissioner,’* the taxpayer contended that two 
transfers should be treated as separate, since they were made by two dif- 
ferent persons and were not simultaneous. Rejecting this contention, 
the court held that whether the transfers should be treated as one taxable 
event depended upon the intent and purpose for which they were made. 
However, this “intention of the parties” test has been refined so that 


® United States v. Phellis, 257 U.S. 156 (1921). 


10 Minnesota Tea Co. v. Helvering, 302 U.S. 609 (1938); Helvering v. Alabama 
Limestone Co., 315 U.S. 179 (1942). 


11 Minnie C. Brackett, 19 B.T.A. 1154 (1930). 
12 Commissioner v. Ashland Oil and Ref. Co., 99 F.2d 588 (6th Cir. 1938). 


13 Bessie Laskey, 22 T.C. 13 (1954), treated the separate steps as one transaction 
where the taxpayer refused to accept his debtor’s offer in settlement and assigned 
the claim to a third party who collected the full amount; Lyeth v. Hoey, 305 U.S. 
188 (1938), held the amount received as the result of a will contest to be an amount 
received from the decedent by bequest, devise or inheritance within the meaning of 
the statutory provision excluding such amounts from gross income; J. C. Clemmons, 
20 B.T.A. 334, aff'd, 54 F.2d 209 (Sth Cir. 1932), handled the transaction as two 
separate events for tax purposes where the taxpayer pledged funds received upon the 
sale of property for the use and further development of other property. In Stokes 
v. United States, 19 F. Supp. 577 (S.D.N.Y. 1937), where the original undertaking 
had a profit motive, the motive was spread to supplemental phases of the undertaking 
not originally contemplated, so that the loss was deductible; Carrano v. Commissioner, 
70 F.2d 319 (2d Cir. 1934), treated the receipt of a condemnation award and the 
payment of an assessment on portions of the same property as two separate transac- 
tions; contra, Wolf v. Commissioner, 77 F.2d 455 (9th Cir. 1935), treating similar 
transactions as one taxable event. 

14 Moore v. New York Cotton Exch., 270 U.S. 593 (1926). 


15 Love v. Commissioner, 113 F.2d 236, 238 (3d Cir. 1940). On the other hand, the 
passage of months or years would indicate that the parties considered the latter phases 
of the transaction to be independent of the preceding steps. Ketler v. Commissioner, 
196 F.2d 822 (7th Cir. 1952). 


16 92 F.2d 861 (9th Cir. 1937). 
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the tax treatment turns on the ultimate result which the parties sought 
when _ began their transactions, and not the temporary results in- 
tended solely for tax reduction purposes.'? Even in the presence of an 
intention to effect a particular result, the courts have rearranged the 
transaction so as to impose the greater amount of tax if the primary 
motive appears to have been the avoidance of taxes.'® 

Based on an analogy from the law of contracts, the most recent test 
developed by the courts is the “interdependency test.” *® Under this 
test the court must ascertain whether, on a reasonable interpretation of 
the objective facts, the steps were so interdependent that the legal rela- 
tions created by one step would have been fruitless without the comple- 
tion of the series.2° While the courts have not specified the kind of 
interdependency to be considered, it is clear that they have considered 
at last two types, contractual*? and economic.22 

Contractual interdependency derives its basis from the legal rights and 
duties existing between the parties to the transaction. In First Seattle 
Dexter Horton Nat'l Bank v. Commissioner, the taxpayer contended 
that an exchange of stock of one corporation for that of another was 
a distinct and separable transaction from a subsequent sale of the stock 
of the second corporation for cash, even though the terms of the two 
exchanges were embodied in a single contract. The court concluded, 
as a matter of contract law, that the contract was not severable and 
hence the two transactions should be construed together as one taxable 
event. 

Economic interdependency is based on the monetary factors which 
compel the participants to complete the transaction as part of an inte- 
grated plan. In American Bantam Car Co. v. Commissioner,* the tax 
consequences of the transaction depended upon whether the sale of stock 
to the public for cash was part of the same transaction in which the 
organizers acquired some of the corporation’s stock in exchange for 
operating assets. The court rejected the argument of the taxpayer, that 
obtaining the cash was such an essential part of the series of transactions 
that they should be considered as one taxable event, on the grounds that 
the evidence was insufficient to establish that the transfer of the operating 
assets would not have been consummated if the contemplated sale of 
stock to the public had failed. Under the theory of American Bantam 
Car, the taxpayer must carry the burden of showing an economic neces- 
sity rather than mere financial desirability. 


17 Commissioner v. Ashland Oil & Ref. Co., supra note 12. 
18 Founders General Corp. v. Hoey, 300 U.S. 268 (1937). 
6 19 a Seattle Dexter Horton Nat’l Bank, 27 B.T.A. 1242, aff'd, 77 F.2d 45 (9th 
ir. 1935). 
20 PauL & ZIMET, op. cit. supra note 8, at 200, 254. 
21 First Seattle Dexter Horton Nat’l Bank, supra note 19. 
22 American Bantam Car Co. v. Commissioner, 11 T.C. 397, 406 (1948), aff'd, 
177 F.2d 513 (3d Cir. 1949). 
23 Supra note 19. 
24 Supra note 22. 
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The principle of nontaxability of dealers’ reserves was first established 
by the Third Circuit in Keasbey & Mattison Co. v. United States. 
However, the step transactions test was first applied to these cases in 
Jobnson v. Commissioner.** In the Johnson case the court rejected the 
Commissioner’s contention that the sale of a trailer and the sale of certain 
notes were separate and distinct transactions on the ground that to so 
hold would be to ignore the realities of the transaction. The court gave 
great weight to the fact that before the trailer was sold, the dealer had 
made financing arrangements for the sale and that the note and chattel 
mortgage were executed on printed forms provided by the particular 
finance company which was to discount the note. The theory of Johnson 
is clearly that, from the standpoint of the dealer, the series of events is 
one transaction. It appears that the basis for tying the series together 
is the intention of the dealer to, in effect, turn over part of his business 
activity to the finance company. In Texas Trailercoach Inc. v. Commis- 
sioner," the court also viewed the purchaser-dealer-finance company 
transaction as a three party agreement. However, rather than relying 
upon the intention of the parties to show the degree of interdependency, 
the court stated simply that the existence of dealer financing is a matter 
of life or death in the trailer business. 

In the instant case the court found as a fact that there was no con- 
tractual obligation on the part of the dealer to sell the notes to the finance 
companies. In a number of instances the dealer did in fact carry his own 
paper and in such cases the full amount of the sales price was included 
in his gross income at the time of the sale of the automobile. As the 
transaction lacked a contractual requirement that the notes be discounted, 
the court could find no reason to treat the separate steps as a single taxable 
event. 

The requirement that contractual interdependency be shown before 
separate steps may be treated as one transaction is sound in that it pro- 
vides an objective standard. The instant court’s apparent rejection of 
economic benefit or necessity as a factor showing interdependency is also 
sound because this test would require both the Commissioner and the 
courts to examine each dealer’s financial condition in order to ascertain 
whether in fact he was compelled to discount his paper.** Further, where 
the dealer is in fact compelled to sell his installment paper, it would 
appear that he would have no valid objection to establishing interde- 
pendency by contractually binding himself to sell all of his paper to a 
finance company. 


Jay Bullock 





25 Supra note 5. 

26 Supra note 7. 

27 Supra note 7. 

28 But see, Patten & Adams, Installment Dealers’ Reserves, 36 Taxes 485, 490 
(1958). 
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ANTITRUST AND AMERICAN Business Asroap, by Professor Kingman 
Brewster, Jr. New York: McGraw Hill Book Company, 1958. 509 
pages, $12.00. 


ForREIGN COMMERCE AND THE Antitrust Laws, by Wilbur L. Fugate. 
Boston: Little, Brown & Company, 1958. 384 pages, $16.00. 


These two books are unquestionably among the most significant con- 
tributions made to the voluminous literature of antitrust law in the past 
several years. Both authors are well qualified by extensive experience, 
but, in keeping with their different backgrounds, have divergent ap- 
proaches to the same general topics. 

In addition to teaching, Professor Brewster of the Harvard Law School 
faculty has had valuable experience in the fields of antitrust law, eco- 
nomics, foreign trade and investment, and international relations. His 
study, financed by grants from the Merrill Foundation, was prepared at 
the suggestion of the Special Committee on Antitrust and Foreign Trade 
of the Association of the Bar of the City of New York. This Committee 
aided Professor Brewster in contacting businessmen and lawyers with 
extensive experience in foreign commerce transactions and antitrust 
problems. Professor Brewster interviewed almost 100 such persons to 
supplement his information about the impact of antitrust law on business 
decisions concerning international transactions. 

Mr. Fugate is an able lawyer who has been with the Antitrust Division 
of the Department of Justice for many years. His book, based upon a 
thesis prepared for the S.J.D. degree at The George Washington Uni- 
versity Law School, is a part of the Little, Brown & Company Trade 
Regulation Series edited by Professor S. Chesterfield Oppenheim.! In the 
course of his long service with the Antitrust Division Mr. Fugate has 
represented the Government in several major foreign commerce antitrust 
cases. His book therefore reflects not merely a theoretical discussion of 
the antitrust decisions but also an authoritative and practical analysis of 
significant antitrust problems in the light of a thorough knowledge of the 
Antitrust Division’s working interpretation and enforcement policies. 

Antitrust and American Business Abroad is divided into three parts. 
Part I contains an exceptionally good analysis of the fundamental prob- 
lems, policy issues and potential conflicts between antitrust policy and for- 
eign policy. Despite the imposing bulk of literature previously published 


1 Other excellent books already published in this Series include Lamb and Kittelle, 
Trade Association Law and Practice (1956) and Hale and Hale, Market Power: Size 
and Shape under the Sherman Act (1958). 
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on this subject, Professor Brewster’s discussion is unexcelled. Part II is an 
extremely interesting endeavor to assess the impact of the law or probable 
legality of a variety of specific transactions or acts of American com- 
panies in selling, licensing or investing in other countries. This should 
be of immense value to the practitioner in advising clients. Chapter 7 on 
licensing should be of oe interest to patent, trademark and copy- 
right lawyers. Part III is a discussion of alternatives for revision of 
present policies, including Professor Brewster’s provocative conclusions 
and recommendations. 


Among the many salutary suggestions made in his “program for ad- 
justment” Professor Brewster recommends systematic active consultation 
between the Department of State and antitrust enforcement officials on 
foreign commerce antitrust complaints at the pre-filing stage and on 
recommended decrees before the Government presents them to the 
Courts. Further, he proposes that foreign commerce antitrust cases 
should not be instituted by the Government unless either (1) the con- 
duct abroad was designed to be effective or was made more effective by 
domestic restraints or restrictive power, or (2) the conduct was initiated 
or directed from the United States, or (3) the conduct abroad was un- 
dertaken by Americans with the purpose or effect of restraining Ameri- 
can commerce, or (4) that conduct by a foreigner was intended to and 
actually did restrain American domestic, export or import commerce. 
The Rule of Reason, he further urges, should be applied to licenses, 
acquisitions or joint ventures with competitors. He advocates the repeal 
of the Webb-Pomerene Export Trade Act but indicates that export co- 
operation which has neither the purpose nor effect of curtailing exports 
or restraining domestic competition should be lawful. Finally, his most 
controversial recommendation is for legislation empowering the President 
to waive or postpone antitrust prosecution or grant antitrust exemption 
on grounds that such action is essential to national security. Consultation 
with the National Security Council and reports to the appropriate Senate 
Committee in executive session would be used as safeguards to assure that 
such action would be used rarely on matters of great emergency. 

Mr. Fugate’s book, by contrast, hews to the traditional line of legal 
analysis and makes no real attempt to evaluate either the judicial inter- 
pretation or the enforcement policy of the antitrust laws in foreign 
commerce cases. By confining his efforts in this manner Mr. Fugate 
is able to present a much more detailed discussion of the cases and 
thereby to furnish a very practical guide to the antitrust lawyer with a 
specific problem. There are particularly good chapters on patents, trade- 
marks and foreign subsidiaries. With the perspective of years of being 
a prosecutor, Mr. Fugate naturally adopts views of many of the leading 
decisions that would be disputed by lawyers usually representing the 
defense. For house counsel or others desiring to establish a compliance 
program to steer completely clear of the antitrust shoals this book should 
be extremely valuable. 
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It is singular that, with a paucity of worthwhile books on this subject 
heretofore, two such excellent books should have been published at almost 
the same time. But since they complement each other so well, both 
should be included in any good antitrust or international trade library. 
Professor Brewster’s study should prove an important guide to formula- 
tion of future antitrust policy, and Mr. Fugate’s book is likely to be 
persuasive in judicial interpretation of existing statutes and past decisions. 


Glen E. Weston* 
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* Professor of Law, The George Washington University. 
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FREEDOM TO TRAVEL, Report of the Special Committee to Study Passport 
Procedures of the Association of the Bar of the City of New York. 
New York: Dodd, Mead and Company, 1958. 144 pages, appendices, 
index, $4.00. 


The report of this eight-man committee,’ established to examine gov- 
ernmental passport controls, was “substantially completed” when the 
Supreme Court, in June 1958, handed down its decision in Kent v. Dulles 
(357 U.S. 116 (1958)) and Dayton v. Dulles (357 U.S. 144 (1958)). The 
Court held that the Regulations of the Department of State, bey sens | 
passports had been denied to persons because of their Communist beliefs 
or associations, were void as not sanctioned by any delegation of power, 
either statutory or otherwise. While much of the Report deals with these 
now defunct Regulations, it is not relegated to the status of an historical 
review because the Committee, the President, and members of Congress 
have all recommended the passage of legislation granting to the Secretary 
of State some measure of power to deny passports to persons who might 
endanger the security of our country. This brief and concisely written 
book contains 34 pages of passport history dating from before the 
Magna Carta up to and including an analysis of the Kent and Dayton 
cases. The remainder of the Report is devoted to the Committee’s analysis 
and recommendations as to past and proposed passport controls. The 
members of the Committee appear united in feeling that there should 
be some limitation upon the right to travel. In their opinion, travel 
should not, however, be restricted solely on the basis of membership in 
the Communist Party or because of mere beliefs or associations but rather 
on the anticipation of some hostile activity abroad which might endanger 
the security of the country. It is suggested that this activity should be 
measured in light of the first amendment by utilizing the Holmes- 
Brandeis “clear and present danger” test. In one crucial area the Com- 
mittee split and the separate opinions of the members are noted in some 
detail. Probably the greatest criticism of the Department’s hearing pro- 
cedure has been the lack of confrontation of witnesses and disclosure of 
evidence generally. Four members believe that a full disclosure or trial- 
type hearing should be available to every passport applicant. One member 
would allow a six month denial upon the personal certification of the 
Secretary of State that the security of the country required the with- 
holding of the passport without a full disclosure of evidence to the 


1The Committee was composed of Fifield Workum, Chairman; Alexis C. Coudert, 
William A. Delano, Haliburton Fales, Adrian S. Fisher, Manly Fleischmann, Ewen 
C. MacVeagh, Gerard Swope, Jr. 
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applicant. A sixth member would deny confrontation when confidential 
sources of information would be disclosed to the detriment of our internal 
security. The remaining two members would restrict non-disclosure to 
material of a highly classified nature but would not allow the identity of 
casual informants to be withheld. In view of the uncertainty in this area 
generated by a long line of Supreme Court cases, it is perhaps unfortu- 
nate that the Committee found itself unable to make any useful recom- 
mendations as a united group. The Report also examines area restric- 
tions, penalties and criminal sanctions, concluding with recommendations 
for revised legislation and regulations. The appendices to the book con- 
tain three useful features: a comparative study of the passport procedures 
of Canada, France, Great Britain and Mexico, an extensive bibliography 
covering governmental, legal and non-legal documents, treatises and 
articles from 1855-1958, and the significant passport laws and regulations, 
including the State Department Regulations struck down in Kent v. 
Dulles. This Report should be useful to any practitioner or layman who 
is interested in not only the issuance and denial of passports but the 
growth, dangers and tribulations of administrative justice in general. 


T. Neal McNamara 


BLUEPRINT OF DECEPTION; CHARACTER AND RECORD OF THE INTERNATIONAL 
ASSOCIATION OF Democratic Lawyers, by Vladimir Kabes and Alfons 
Sergot. The Hague: Mouton & Co., 1957. 308 pages, indices, $4.75. 


In order to illustrate their view of the machinations of international 
Communism operating through its so-called front organizations, the au- 
thors of this book undertook an intensive study of the International Asso- 
ciation of Democratic Lawyers, which they say exemplifies “the con- 
tinous behind-the-scene efforts of the Soviet Union and its supporting 
agencies to weaken the morale of leading intellectual circles in ‘capital- 
ist’ countries and to undermine the foundations of free society while all 
the time promoting imperialistic designs disguised as a struggle for the 
interests of the common man, of the exploited toiler, of the oppressed 
colonial.” A forerunner of the IADL was the MOPR-—International 
Organization for Support of the Fighters of the Revolution or the Inter- 
national Red Aid—which was organized in 1927 by the Comintern in 
apparent disregard of Lenin’s characterization of the legal profession as 
“intelligent scum.” The origin of the IADL itself is traced back to the 
Nuremberg trials which had provided a unique opportunity for the 
exchange of ideas between lawyers of East and West. In 1946, then, the 
First Congress of the IADL met in Paris and more than 200 delegates 
from 25 countries attended. Members of the National Lawyers Guild 
comprised the American delegation—the American Bar Association hav- 
ing declined to send representatives. At this Congress the lofty aims of 
the new organization were enunciated as follows: 
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(1) To facilitate contacts and exchanges among lawyers or pro- 
fessional or scientific organizations of all countries and to devel- 
op between them a spirit of mutual understanding and frater- 
nity. 

(2) To enhance progress of juridical science by studies and com- 
parisons of national laws. To explore the creation of a common 
international law among democratic countries. To promote the 
development of international law. 

(3) To cooperate toward the realization of the aims of the United 
Nations and to appeal to the jurists for common action for the 
purpose of: 

a) restoring, defending, and developing in theory and practice 
those democratic rights and liberties for which the United 
Nations have been striving; 
effecting both nationally and internationally the punish- 
ment of war criminals and extirpating all vestiges of Fascism 
and other antidemocratic doctrines by national and inter- 
national jurisdiction; 

c) uniting their efforts with those of all other groups for the 

defense of democratic principles within each country, for 

the respect of law in international relations and for the 
establishment of a solid and durable peace; 

promoting independence of all nations and opposing every 

threat to that independence by national and international 

legislation and in practice. 


b 


= 


d 


= 


At its inception, many respected jurists believed that the IADL might be 
the rallying ground of progressive legal thought. Through the proceed- 
ings, resolutions, and discussion leading to resolutions of the First Con- 
gress and the five subsequent conferences (Brussels, 1947; Prague, 1948; 
Rome, 1949; East Berlin, 1951; Brussels, 1956) the authors set forth their 
views that the IADL gradually drifted closer and closer to the Communist 
“party line.” Resolutions of earlier Congresses were passed on guarantees 
of human liberties; on the restitution of war damages; on the dangers 
from remnants of Nazism and Fascism; and on the extradition of war 
criminals and the preservation of civil liberties. As time elapsed, resolu- 
tions and articles in Law in the Service of Peace, official publication of 
the IADL, denounced the trial in the United States of the eleven Ameri- 
can Communists, the North Atlantic Treaty Organization, the European 
Defense Community, United Nations intervention in Korea, the spread- 
ing of “McCarthyism,” .and the trial of the Rosenbergs, among other 
things. Perhaps the most striking example cited as strict adherence to the 
“party line” is the expulsion of the Yugoslav delegation from the IADL 
immediately er Fay Tito’s break with Stalin in 1949—and the ensuing 
reinstatement of the delegation in 1955 in conformity with Khrushchev’s 
policies of de-Stalinization and “peaceful co-existence.” 
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An interesting account of crises within the IADL culminating in the 
suspension of Congresses of the organization from 1951 to 1956 is pre- 
sented. Such events as the resignation of its President, Rene Cassin, be- 
cause of disagreement over policy; the revocation of the status of the 
IADL as advisor to the United Nations’ Economic and Social Council; 
official disassociation of the American National Lawyers Guild because 
of disagreement with organization — on Yugoslavia and on UN 
action in Korea and also because of investigations of the NLG by the 
House Un-American Activities Committee; and the refusal by the French 
government to permit the establishment of a Secretariat of the IADL in 
that country, precipitated a period of “camouflaged” activity of the 
IADL. 

Among the highlights of the book are the presentation of the back- 
ground for the appointment by the IADL of the Korea War Crimes Com- 
mission and an analysis of their report charging the United States with 
employing bacteriological warfare, and a rundown on the extensive 
organizational activities undertaken in South America and Asia in ap- 
parent compliance with objectives of attaining world-wide Communism. 

Vladimir Kabes and Alfons Sergot, authors of this carefully docu- 
mented volume, received law degrees in countries now under Com- 
munist domination and are familiar with Soviet techniques. Their book 
could profitably be read by every American lawyer, for it gives an insight 
into the devious schemes to capture the minds of lawyers by the perver- 
sion of the time-honored ideals of law and justice to objectives of world- 
domination. 


JoAnne M. Kiely 


Bustness MANAGEMENT AND Pus ic Poticy, by Richard N. Owens. Home- 
wood, Illinois: Richard D. Irwin, Inc., 1958. 389 pages, index, $6.50. 


In order to attain its objectives of encouraging production, utilizing 
national resources effectively, providing employment, permitting planning 
on a long-range basis and increasing the economic and financial strength 
of the nation, the Government has from time to time found it necessary 
to impose certain restrictions upon industry. These restrictions enforced 
as public policy form the basis of this work. The author treats specifi- 
cally of the policy coming to grips with the business activity areas of 
finance, production, sales and market relationships, and labor relations. In 
each of these areas, considerable emphasis is placed upon manifestations 
of policy through legislation, the rulings of administrative agencies and 
court decisions, and numerous cases are liberally cited by the author. 
Along with application to and effect of governmental policies on medium- 
sized and large corporations, three chapters are concerned with activities 
of small businesses—a field of increasing significance in America. General 
problems encountered in business-government relations cited by the au- 
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thor are differing objectives, problems entailed within the corporate 
form itself, corporate growth, size, and effects of competition. Although 
written primarily as a textbook by Dr. Owens, a Professor of Business 
Administration, this book should be of value to lawyers in hose a 
frame of reference to facilitate a clearer understanding of the many 
problems facing both management and Government today. 


JoAnne M. Kiely 
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Q. How can I keep pace with new law? 


A. By using LAW WEEK. 


Because 
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keeps you abreast of current law, 
keeps you posted faster on 


Tare PENNER 


1. Court opinions establishing new points of law 
2. Significant federal agency rulings 


in just a few minutes’ reading time each week 
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LAW WEEK’s expert staff of lawyer-editors sifts thousands of 
opinions and rulings week by week, year after year for the key few 
that make new law. These are then digested under quick-reference 
topic headings and sub-headings in the appropriate section of LAW 
WEEK—New Court Decisions, Federal Agency Rulings, Supreme 
Court Opinions. 

To further save your time, the opinions and rulings appearing in all 
sections of LAW WEEK are rounded-up in a four-page Summary & 
Analysis and tersely evaluated for their effect on current law. 

A key feature of LAW WEEK is its high-speed reporting of Opin- 
ions of the United States Supreme Court—in full text, accompanied by 
crisp and accurate summary digests. Mailed the same day they are 
handed down, these exact photographic reproductions of the Court’s 
Opinions eliminate all possibility of error. 

LAW WEEK also supplies full texts of all federal statutes of gen- 
eral interest, immediately after signing by the President. 

For ease of reference, LAW WEEK is fully indexed by topic and by 
case title both for general law and for Supreme Court actions. 

To find out more about how LAW WEEK can serve you, write to- 
day for detailed descriptive circular. 
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